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IMMIGRATION IS DIFFERENT:

WHY CONGRESS SHOULD GUARANTEE ACCESS
TO COUNSEL IN ALL IMMIGRATION MATTERS
Careen Shannon*
INTRODUCTION

This article represents a pipe dream. It envisions an America where
no one would be detained, deported, and exiled without the
opportunity to meaningfully challenge the grounds for such drastic
action against them. Specifically, it envisions an America in which
Congress would act in the interest of justice to ensure that foreign
nationals held in immigration detention-no, let's call it what it is:
prison-while awaiting the opportunity to challenge removability
before an Immigration Judge were guaranteed the right to counsel.
Similarly, it imagines that even in a time of fiscal crisis and political
dysfunction, a Congress that enacts some type of comprehensive
immigration reform extending a path to lawful status or citizenship for
an estimated 11 million undocumented immigrants' would not allow

. Of Counsel, Fragomen, Del Rey, Bernsen & Loewy, LLP, and Adjunct
Professor of Law and Director, Immigration Law Field Clinic, Benjamin N. Cardozo
School of Law. This article is very much a work in progress and I look forward to
the opportunity to flesh out many of its ideas further, and hope to inspire others to do
the same. At this preliminary stage in my thinking, I am grateful for the input and
advice of Kristin Mcleod-Ball, Mark Noferi, Michael Patrick and Shoba Sivaprasad
Wadhia. Special thanks are due to Chief Judge Robert A. Katzmann of the U.S.
Court of Appeals for the Second Circuit, who has been a driving force behind efforts
to help improve indigent immigrants' access to legal representation and who inspires
us all. Any mistakes, omissions or unattainable pipe dreams set out here are,
however, solely my own.
1 According to the most recent estimates from the U.S. Department of
Homeland Security (DHS), there were approximately 11.5 million unauthorized
immigrants living in the United States in January 2011. Bryan Baker, Estimates of
the UnauthorizedImmigrant PopulationResiding in the United States: January
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short-term budgetary savings and short-sighted political gains to get in
the way of ensuring that low-cost, high quality legal counsel or other
qualified assistance is within reach of the next generation of firstgeneration Americans as they attempt to navigate what is likely to be a
complex process to obtain lawful immigration status and, eventually,

U.S. citizenship.
This really should not be a pipe dream. But there is no recognized
constitutional or statutory right to appointed counsel in immigration
proceedings in the United States-only a "privilege" to be represented
"at no expense to the Government" 2-notwithstanding the fact that the
ultimate penalty for failing to comply with what are mostly civil
immigration laws can, in the most fundamental way, be more severe
than a criminal sentence: removal-essentially, banishment-from the
United States, 3 sometimes leading (in the case of denied asylum
claims) to the person's persecution, torture or even death. 4 For this
reason, many have argued passionately that a guaranteed right to
counsel should be extended to persons in removal proceedings because,
in spite of the ostensibly civil nature of such proceedings, "death is
different" (and therefore due process should require the government to
provide counsel for noncitizens who fear persecution or death if
returned to their home countries),5 "deportation is different" (because
banishment from one's home and family in the United States would

2011, U.S. DEP'T OF HOMELAND SECURITY (Mar. 2012), available at
http://www.dhs.gov/xlibrary/assets/statistics/publications/oisillpe 2011 .pdf.
2 INA § 240(b)(4)(A), 8 U.S.C. § 1229(a)(b)(4)(A) (2012) and INA
§ 292, 8
U.S.C. § 1362 (2012) (providing that noncitizens appearing before an Immigration
Judge in removal proceedings shall have the "privilege" of being represented, "at no
expense to the Government," by counsel of the person's choosing who is authorized
to practice in such proceedings).
3 See, e.g., Ng Fung Ho v. White, 259 U.S. 276, 284 (1922) ("[Deportation]
may ... result in loss of both property and life; or of all that makes life worth
living."); Fong Haw Tan v. Phelan, 333 U.S. 6, 10 (1948) ("[D]eportation is a drastic
measure and at times the equivalent of banishment or exile[.]") (citation omitted).
4 See, e.g., Sergio De Leon, Guatemalan Youth Slain 17 Days After Being
Deported From U.S.,
L.A. TIMES (May 9, 2004), available at
http://articles.latimes.con/2004/may/09/news/adfg-deport9.
s John R. Mills, Kristen M. Echemendia & Stephen Yale-Loehr, "Death is
Different" and a Refugee's Right to Counsel, 42 CORNELL INT'L L.J. 361 (2009)
(citing Gardener v. Florida, 430 U.S. 349, 357-58 (1977) ("[D]eath ... is different in
both its severity and its finality.")).
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seem to implicate a grave liberty interest), 6 and of course even
detention alone is different (since "the modem [American]
immigration detention system is uniquely rare, in peacetime or war, in
providing for preventive pretrial detention without counsel pursuant to
underlying proceedings without counsel."). 7
Some scholars have suggested that the Supreme Court's 2010
decision in Padilla v. Kentucky 8 -which recognized that effective
criminal defense counsel for noncitizens must include accurate advice
about the risk of deportation after a plea or conviction-may turn out
to be the first step in opening the door to expanding the civil right to
counsel at least to detained immigrants facing removal. 9 This article
argues, however, that rather than waiting for the Supreme Court to
extend its constitutional analysis to create a civil right to appointed
counsel to at least some individuals in some immigration matters,
Congress should act in the interest of justice to create a statutory right
to appointed counsel for all indigent immigrants in removal
proceedings.
This article will also look at a less studied topic, namely, the right
to counsel of persons involved in administrative proceedings before
one of the Department of Homeland Security's three immigration
agencies: U.S. Citizenship and Immigration Services (USCIS), U.S.
Immigration and Customs Enforcement (ICE) and U.S. Customs and
Border Protection (CBP). to Significantly larger numbers of
immigrants appear before, or apply for immigration benefits from,
these agencies than appear before immigration judges in Immigration
Peter L. Markowitz, Deportation Is Different, 13 U. PA. J. CONST.
L. 1299,
1301 (2011) (citing Brief of Petitioner at 54, Padilla v. Kentucky, 559 U.S. 356, 36267 (2010) (No. 08-651), 2009 WL 1497552).
7
Mark Noferi, Cascading Constitutional Deprivation: The Right to
Appointed Counsel for Mandatorily Detained Immigrants Pending Removal
Proceedings, 18 MICH. J. R. & L. 63 (2012).
8 Padilla v. Kentucky, 559 U.S. 356 (2010).
9 See, e.g., Daniel Kanstroom, The Right to Deportation Counsel in Padilla v.
Kentucky: The Challenging Construction of the Fifth-and-a-HalfAmendment, 58
UCLA L. REV. 1461 (2011); Markowitz, supra note 6.
10 For a comprehensive look at barriers to access to counsel by immigrants
involved in DHS proceedings, see Behind Closed Doors: An Overview of DHS
Restrictions on Access to Counsel, a joint report of the LEGAL ACTION CENTER
6

(LAC) of the AMERICAN IMMIGRATION COUNCIL and the CENTER FOR IMMIGRANTS'

RIGHTS at PENN STATE'S DICKINSON SCHOOL OF LAW (May 2012) [hereinafter AIC,

Behind

Closed

Doors],

available

at

http://www.legalactioncenter.org/

litigation/access-counsel-dhs. This report is discussed in some detail in Part II, infra.
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Court, but because their plight is in many ways less harrowing than
immigrants facing imminent removal (especially those being held in
detention), the importance of securing qualified legal representation in
these types of cases is often overlooked. Even for persons with legal
representation, limitations on access to counsel are widespread
throughout DHS-whether at the border (CBP), in detention facilities
(ICE) or during green card interviews (USCIS)-with often
devastating consequences (including removal) for those whose
legitimate claims to permanent residence or some other type of lawful
immigration status are denied.
Significantly, the unavailability of representation also leaves many
people open to exploitation by "notarios" and other non-lawyers, as
well as by unscrupulous members of the immigration bar, who prey on
immigrants by purporting to offer assistance and representation that
most often leaves the foreign nationals worse off than if they had never
tried to apply for immigration status at all. At a time when there is a
real prospect for comprehensive immigration reform for the first time
in a generation-and when millions of undocumented immigrants may
be submitting applications to DHS seeking lawful immigration
status-Congress should therefore also enact measures mandating that
DHS permit access to counsel at all levels, and should consider the
benefits of restoring funding to civil legal services programs that
would allow such programs to provide representation to indigent
undocumented immigrants in administrative applications and
proceedings before DHS.
The fact is that immigration is different from other areas of civil
law in its complexity and in the gravity of the stakes involved for the
individuals. What follows, in Part I, are just a few reasons why a
statutory right to appointed counsel should be created for immigrants
in removal proceedings (and not just those languishing in detention).
In Part II, I discuss the multiplicity of government agencies involved
in administering our nation's immigrations laws, the difficulty in
mastering the governing laws and policies, the ways in which these
realities leave immigrants open to fraud by unscrupulous parties, and
suggest reasons why, at a minimum, the existence of barriers to access
to counsel by noncitizens making applications for immigration benefits
are contrary to law and good public policy. In conclusion, I suggest
that ideally, Congress should consider providing federal funding to
civil legal services programs that would allow such programs to
provide representation to indigent undocumented immigrants in
removal proceedings. In addition, consideration should be given to
168

funding programs to assist indigent undocumented immigrants in
administrative applications and proceedings before DHS. Especially in
light of the potential for a comprehensive immigration reform bill that
could include a pathway to lawful status and eventually citizenship for
millions of undocumented immigrants, the need for qualified lawyers
to assist immigrants through the application process, and help protect
them from being victimized by fraudsters, is keenly important.
I.

WHY CONGRESS SHOULD CREATE A STATUTORY RIGHT
TO APPOINTED COUNSEL IN REMOVAL PROCEEDINGS

A. The "Civil" Regime ofDeportationis Anything but Civil
A 37-year-old lawful permanent resident, who had lived
in the United States for 18 years, was deported to Haiti
for two convictions for possession of stolen bus pass
transfers. The immigration court found that these
convictions constituted two crimes of moral turpitude, a
decision that led to his deportation.1
It is more than a century since the Supreme Court declared that
deportation (also known as removal) of a noncitizen is a civil, not a
criminal, process. 12 Subsequent Supreme Court jurisprudence has
reinforced the notion that persons subject to deportation are not
entitled to the same procedural protections as persons facing criminal
sanctions, notwithstanding the gravity of the liberty interest at stake
for deportees.' 3 This remains true despite the fact that "for noncitizens
" AMNESTY INTERNATIONAL, Jailed Without Justice: Immigration Detention
in the USA (Mar. 22, 2007) [hereinafter AMNESTY INT'L, Jailed Without Justice],
http://www.amnestyusa.org/pdfs/JailedWithoutJustice.pdf
(citing Michel v. INS,
206 F.3d 253 (2nd Cir. 2000)).
12 Chae Chan Ping v. United States, 130 U.S. 581 (1889) (also known as The
Chinese Exclusion Case); Fong Yue Ting v. United States, 149 U.S. 698 (1893).
13
See, e.g., Harisiades v. Shaughnessy, 342 U.S. 580, 594 (1952)
("Deportation, however severe its consequences, has been consistently classified as a
civil rather than a criminal procedure."); Carlson v. Landon, 342 U.S. 524, 537
(1952) ("Deportation is not a criminal proceeding and has never been held to be
punishment."); Mahler v. Eby, 264 U.S. 32, 38-39 (1924) ("It is well settled that
deportation, while it may be burdensome and severe for the alien, is not a
punishment.");United States ex rel. Bilokumsky v. Tod, 263 U.S. 149, 155 (1923)
(Fifth Amendment protection against self-incrimination does not apply in a
deportation proceeding "[s]ince the proceeding [is] not a criminal one."); Bugajewitz
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who have been the subject of both removal and traditional criminal
proceedings, the two can be indistinguishable but for the relative lack
of procedural protections and the often graver liberty interest at stake
in the former."1 4 It was only in 2010 that the Court, in Padilla v.
Kentucky,' 5 opened the door a crack as it detailed the extent to which
immigration law has been "criminalized" 16 and held that effective
criminal defense counsel for noncitizens must include accurate advice
about the risk of deportation after a plea or conviction. In a more
recent decision, Turner v. Rogers,'7 the Court suggested-in a child
custody case in which the Court held that an indigent non-custodial
parent had no right to appointed counsel in a civil contempt
proceeding that resulted in the parent's incarceration-that there might
have been a right to appointed counsel if certain procedural safeguards
employed to reduce the risk of an erroneous deprivation of liberty had
not been met.
In the immigration context, where the risk of an
v. Adams, 228 U.S. 585, 591 (1913) (deportation "is not a conviction of crime, nor is
the deportation a punishment; it is simply a refusal by the Government to harbor
persons whom it does not want.").
14 Peter L. Markowitz, Straddling the Civil-Criminal Divide: A Bifurcated
Approach to Understanding the Nature of Civil Removal Proceedings, 43 HARV.
C.R.-C.L. L. REv. 289 (2008).
15 Padilla v. Kentucky, 559 U.S. 356 (2010).
16 Stephen H. Legomsky, The New Path of Immigration Law: Asymmetric
Incorporationof CriminalJustice Norms, 64 WASH. & LEE L. REV. 469, 476 (2007).
See also Markowitz, supra note 6; Juliet P. Stumpf, The Crimmigration Crisis:
Immigrants, Crime, and Sovereign Power, 56 AM. U. L. REv. 367 (2006); Padilla,
559 U.S. at 365 ("recent changes in our immigration law have made removal nearly
an automatic result for a broad class of noncitizen offenders."); Id. at 364 ("These
changes confirm our view that, as a matter of federal law, deportation is an integral
part-indeed, sometimes the most important part-of the penalty imposed on
noncitizen defendants.").
17 Turner v. Rogers, 131 S. Ct. 2507 (2011).
8 Id. at 2510-2511 (citing Mathews v. Eldridge, 424 U.S. 319, 335 (1976)).
This is a hopeful step in light of the Supreme Court's earlier decision in Lassiter v.
Department of Social Services, 452 U.S. 18 (1981) (holding that due process
principles of fundamental fairness do not categorically require counsel in any context
outside of criminal proceedings). See also Mark Noferi, "Turner" Could Support
Appointed Counselfor Immigrants, NEW YORK LAW JOURNAL (July 22, 2011),
http://www.brooklaw.edu/newsandevents/news/201 1/-/media/B 1I BE2DA655F42B
FB24B6lE2DA7AOC83.ashx; Cyrus D. Mehta, Right to Appointed Counsel in
Removal Proceedings?The Supreme Court May Have Opened the Door in Turner v.
Rogers, THE INSIGHTFUL IMMIGRATION BLOG -COMMENTARIES ON IMMIGRATION
POLICIES, CASES AND TRENDS (June 29, 2011), http://cyrusmehta.blogspot.com/
search/label/SCOTUS.
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erroneous deprivation of a person's liberty interest without legal
counsel is more likely than not, 19 such safeguards are little more than a
pipe dream.
What one scholar has called the "cascading constitutional
deprivations" to which detained immigrants are subject strongly
mitigate in favor of extending a guaranteed right to appointed counsel
to detained immigrants, 20 -and also to at least some other specific
classes of immigrants (children, lawful permanent residents, asylum
seekers, the mentally ill, etc.) in removal proceedings, if not to all
persons in removal proceedings. 21 1 will leave it to others more
qualified than I to continue to develop the constitutional analysis,
which is beyond the scope of this article. What I will do here, however,
is outline just a few ways in which our removal system has become
criminalized and why the lack of guaranteed counsel to immigrants in
removal proceedings (both detained and non-detained) therefore calls
22
out for action by Congress in the interest of justice.
19 See infra notes 23-32 and 72-83 and accompanying text.
20 Noferi, supra note 7. See also, e.g., Michael Kaufman, Note, Detention,
Due Process, and the Right to Counsel in Removal Proceedings, 4 STAN. J. C.R.C.L. 113 (2008) (arguing for guaranteed right to counsel for detained lawful
permanent residents).
21 See, e.g., John R. Mills, Kristen M. Echemendia & Stephen Yale-Loehr,
supra note 5 (arguing that asylum seekers should have a guaranteed right to counsel);
Markowitz, supra note 14 (individuals in removal proceedings that could be
characterized as expulsion proceedings, as distinct from those in what could be
characterized as exclusion proceedings); Kevin R. Johnson, An Immigration Gideon
for Lawful Permanent Residents?, 122 YALE L.J. 2394 (2013) (lawful permanent
residents in removal proceedings); Linda Kelly Hill, The Right to Be Heard: Voicing
the Due Process Right to Counsel for Unaccompanied Alien Children, 31 B.C.
THIRD WORLD L.J. 41 (2011) (unaccompanied minors). See also, generally,
Kanstroom, supra note 9; Markowitz, supra note 6; Matt Adams, Advancing the
"Right" to Counsel in Removal Proceedings, 9 SEATTLE J. Soc. JusT. 169 (2010);
Margaret H. Taylor, PromotingLegal Representationfor DetainedAliens: Litigation
and Administrative Reform, 29 CONN. L. REV. 1647, 1660-63 (1997).
22 See, e.g., Noferi, supra note 7, at 119 ("The government's most significant
interest may be ensuring fair and accurate proceedings that protect the public
legitimacy of its system...."); Deborah L. Rhode, Access to Justice, 69 FORDHAM L.
REV. 1785, 1799 (2001) (The right to counsel is "crucial to the legitimacy of the
justice system," especially where "crucial interests are at issue, legal standards are
imprecise and subjective, proceedings are formal and adversarial, and resources
between the parties are grossly imbalanced."); Stumpf, supra note 16, at 378
("Excluding and alienating a population with strong ties to family, communities, and
business interests in the United States fractures our society in ways that extend well
beyond the immediate deportation or state-imposed criminal penalty.").
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As discussed in a report by the Immigration Policy Center and
Legal Action Center of the American Immigration Council, "the
immigration removal system lacks nearly all of the procedural
safeguards we rely on and value in the U.S. justice system. ,,23 As the
report details, noncitizens are not afforded the most basic protections
that criminal suspects enjoy: they do not receive "Miranda" warnings
prior to interrogation; if they are arrested without a warrant, they are
not entitled to a prompt hearing before a neutral magistrate; they may
be subject to mandatory detention without an opportunity for a bond
hearing (even in cases where they may end up spending years in
detention); and many noncitizens may agree to deportation-the
immigration equivalent of a plea bargain-without ever appearing
before a judge. 4 Moreover, unlike in the criminal justice system, there
is no prohibition on the retroactive application of the government's
removal power on lawfully present immigrants "based on old criminal
convictions that did not render a person deportable at the time they
were committed, but that Congress subsequently designated as
'aggravated felonies' (many of which are actually misdemeanors
under criminal law).2 5 Similarly, there is no statute of limitations on
the various grounds of deportability. 26 Unlike persons charged with
crimes, immigrants facing removal are not entitled to a speedy trial. 27
They are hampered by the lack of an adequate discovery process, often
subject to in absentia removal orders, and even when afforded a
hearing find themselves in Immigration Courts whose judicial
independence-given that Immigration Courts are housed within the
23

AMERICAN IMMIGRATION COUNCIL,

Two Systems of Justice: How the
Immigration System Falls Short of American Ideals of Justice (Mar. 2013)
[hereinafter AIC, Two Systems of Justice], http://www.immigrationpolicy.org/
sites/default/files/docs/aic twosystemsofjustice.pdf.
24 Id. at 5-6.
25 Id. at 3-4. See also, e.g., INA § 101(a)(43)(G), 8 U.S.C.
§ 1 101(a)(43)(G)
(2006) (providing that theft offenses for which the term of imprisonment is at least
one year are considered aggravated felonies, even if a judge suspends all or part of
the sentence). Prior to the implementation of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996, Division C of Pub. L. 104-208, 110 Stat.
3009-546 (Sept. 30, 1996), only theft offenses that canied a tenr of imprisonment of
five or more years were considered aggravated felonies. Accordingly, a lawful
permanent resident convicted of an offense which did not render the person
deportable at the time the conduct occurred and for which he or she was never
imprisoned can now be subject to removal.
26 AIC, Two Systems ofJustice, supra note 23,
at 4.
27 Id. at
7.
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Department of Justice-is not self-evident. 28 Respondents may be
compelled to testify, regardless of their mental capacity, language
skills, or general competence, 2 9 and if they seek to invoke the Fifth
Amendment privilege against self-incrimination, the Immigration
Judge is permitted to draw an adverse inference. 30 And of course, they
are not entitled to an attorney if they cannot afford one. 31 Even
children arriving in the United States alone often find themselves in
Immigration Court alone and unrepresented.3 2
The staggering number of persons deported in recent years is also
noteworthy. Between 2000 and 2010, the number of removal
proceedings initiated per year increased nearly fifty percent, totaling
over 300,000 in 2010.33 In 2012, more than 400,000 noncitizens were
removed from the United States-an all-time record.3 4 The number
fell slightly in 2013, to just under 370,000.35 Nonetheless, the data
28

Id. at 7-10.

29 New York Immigrant Representation Study Report: Part II, Accessing
Justice II: A Model for Providing Counsel to New York Immigrants in Removal
Proceedings,at 7, available at
http://www.cardozolawreview.com/content/denovo/NYIRS Reportll.pdf.
30 Bilokumsky v. Tod, 263 U.S. 149, 154 (1923).
31 INA § 240(b)(4)(A), 8 U.S.C. § 1229(a)(b)(4)(A) (2012); and INA § 292,
8 U.S.C. § 1362 (2012).
32 See Julia Preston, Young and Alone, Facing Court and Deportation, N.Y.
TIMEs, Aug. 25, 2012, at Al; Sonia Nazario, Child Migrants, Alone in Court, N.Y.
TIMES, Apr. 10, 2013, at A23. See also Olga Byrne & Elise Miller, The Flow of
Unaccompanied Children Through the Immigration System: A Resource for
Practitioners,Policy Makers and Researchers, VERA INSTITUTE OF JUSTICE, CENTER
FOR
IMMIGRATION
AND
JUSTICE
(Mar.
2012),
available
at

http://www.vera.org/sites/default/files/resources/downloads/the-flow-ofunaccompanied-children-through-the-immigration-system.pdf (estimating that 40%
of unaccompanied children would likely qualify for some kind of lawful immigration
status).
3 OFFICE OF PLANNING, ANALYSIS, & TECH., U.S. DEP'T OF JUSTICE, FY
2010
Statistical
Year
Book
(2011),
at
C3,
available
at
http://www.justice.gov/eoir/statspub/fylOsybpdf (reporting approximately 325,000
proceedings initiated in fiscal year 2010); OFFICE OF PLANNING, ANALYSIS, & TECH.,
U.S. DEP'T OF JUSTICE, FY 2000 Statistical Year Book (2001), at B2, available at
http://www.justice.gov/eoir/statspub/SYB2000Final.pdf (reporting approximately
218,000 proceedings initiated in fiscal year 2000).
34 U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, Removal Statistics,
availableat http://www.ice.gov/removal-statistics (stating that ICE removed 409,849
individuals in the 2012 fiscal year).
3 Id. (reporting that ICE removed 368,644 individuals in the 2013 fiscal
year).
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indicate that deportations are on track to exceed two million by the end
of the Obama Administration -nearly
the same number of
deportations that occurred between 1892 and 1997.36 Also noteworthy
is the fact the while ICE claims to target hard-core "criminal aliens" in
its arrests under the Secure Communities program-a program through
which ICE partners with local law enforcement to identify and remove
noncitizens who have committed criminal offenses 37 -the data suggest
that the program has led to the mass removal of low-level offenders
and of many persons with a U.S. citizen family member, and has had a
disproportionate impact on the Latino community (with Latinos
comprising 93 percent of individuals arrested though they only
constitute approximately 77 percent of the undocumented population
and less than 17 percent of the U.S. population overall).
Michael D. Shear, Seeing Citizenship Path Near, Activists Push Obama to
Slow Deportations, N.Y. TIMES, Feb. 22, 2012, at A12 (analyzing data from the
Dep't of Homeland Security); Tanya Golash-Boza, The Great Removal: The Real
Deal on Obama's DeportationRecord, COUNTERPUNCH, Dec. 19, 2013, available at
http://www.counterpunch.org/2013/12/19/the-real-deal-on-obamas-deportationrecord/.
36

37 U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, Secure Communities: A

Comprehensive Plan to Ident@ and Remove CriminalAliens (Strategic Plan) (July
21, 2009), availableat
http://www.ice.gov/doclib/foia/secure-communities/securecommunitiesstrategicplan
09.pdf.
38 Aarti Kohli, Peter L. Markowitz & Lisa Chavez, Secure Communities by
the Numbers: An Analysis of Demographics and Due Process, THE CHIEF JUSTICE
EARL WARREN INSTITUTE ON LAW AND SOCIAL POLICY, UNIVERSITY OF CALIFORNIA,

BERKELEY LAW SCHOOL (Oct. 2011), available at http://www.law.berkeley.edu/

files/SecureCommunities-bytheNumbers.pdf See also Alice Clapman, Petty
Offenses, Drastic Consequences: Toward a Sixth Amendment Right to Counselfor
Noncitizen Defendants Facing Deportation, 33 CARDOzO L. REV. 585 (2011)
(discussing increased numbers of noncitizens deported for increasingly minor
crimes); Bess Chiu, Lynly Egyes, Peter L. Markowitz & Jaya Vasandani,
Constitution on ICE: A Report on Immigration Home Raid Operations, CARDOZO
SCHOOL OF LAW, IMMIGRATION

JUSTICE CLINIC

(Jul.

2009),

available at

http://cw.routledge.com/textbooks/9780415996945/human-rights/cardozo.pdf;
IMMIGRATION POLICY CENTER, AMERICAN IMMIGRATION COUNCIL, Falling Through

the Cracks: The Impact of Immigration Enforcement on Children Caught Up in the
Child
Welfare
System
(Dec.
2012),
available
at
http://www.americanimmigrationcouncil.org/sites/default/files/docs/falling through
thecracks_3.pdf (showing that between July 1, 2010 and September 31, 2012, the
U.S. government deported more than 200,000 parents of children who are U.S.
citizens); Jason Cade, The Plea Bargain Crisis for Noncitizens in Misdemeanor
Court, 34 CARDOzO L. REV. 1751 (2013) (discussing the expansion of deportation
laws to include very minor offenses with little opportunity for discretionary relief
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In addition, by its own account, ICE oversees the nation's largest
civil detention system. 39 This is important because detained
immigrants are less likely to have access to counsel, leading to
decreased fairness in litigating proceedings. 40 In 1996, the daily
detention capacity of U.S. immigration authorities was less than
10,000 persons. 41 Ten years later, in 2006, more than 30,000
immigrants were detained on any given each day.4 2 The latest numbers
indicate that a total of approximately 478,000 immigrants were
detained in 2012, representing a record high. 4
The DHS
appropriations bill for the 2012 fiscal year increased the number of
beds to 34,000, essentially imposing a mandatory, and arbitrary,
minimum detention quota.44 Individuals are variously held in ICEowned facilities, federal Bureau of Prison facilities, or privately
contracted (i.e., profit-making) detention facilities.4 5 In fact, it turns

from removal). See also U.S. CENSUS BUREAU, State & County Quick Facts: USA,

http://quickfacts.census.gov/qfd/states/00000.html (showing that people of Latino
origin form 16.9% of the U.S. population as of Jan. 7, 2014).
3
See U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, Fact Sheet:
Detention Management (Nov.

10,

2011),

available at http://www.ice.gov/

news/library/factsheets/detention-mgmt.htm.
40 See infra Part 1.B, for discussion of statistics indicating that being detained
and without access to counsel almost guarantees a negative outcome in challenging
removal.
41 OFFICE OF THE INSPECTOR GENERAL, U.S. DEP'T OF JUSTICE, AUDIT
REPORT 97-05 (1/97), Immigration and Naturalization Service Contracting for
Detention Space (Jan. 1997), at 2, available at

http://www.usdoj.gov/oig/reports/INS/a9705/index.htm.
42 U.S. GOVERNMENT ACCOUNTABILITY OFFICE, Alien Detention Standards:
Observations on the Adherence to ICE's Medical Standards in Detention Facilities

(June 4, 2008) available at http://www.gao.gov/new.items/d08869t.pdf.
43 U.S. DEP'T OF HOMELAND SECURITY, Annual Report, Immigration
Enforcement Actions:

2012 (Dec.

2013),

available at http://www.dhs.gov/

sites/default/files/publications/immigration-statistics/enforcementar 2012 0.pdf.
44 Consolidated Appropriations Act of 2012, Pub. L. 112-74, 125 Stat. 966
(Dec. 23, 2011), available at www.gpo.gov/fdsys/pkg/BILLS-112hr2O55enr/
pdf/BILLS-1l2hr2055enr.pdf. See also William Selway and Margaret Newkirk,
Congress Mandates Jail Beds for 34,000 Immigrants as Private Prisons Profit,"
BLOOMBERG POLITICS (Sept. 24, 2013), available at http://www.bloomberg.com/

news/2013-09-24/congress-fuels-private-jails-detaining-34-000-immigrants.html.
45 In 2008, ICE detained individuals in seven privately contracted detention
facilities, eight ICE-owned facilities and five Federal Bureau of Prison facilities. See
U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, Detention Management Program

(Nov. 4, 2008),
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out that private for-profit detention companies may have been a
driving force behind the drafting of several recent state-level
immigration laws, such as Arizona's notorious S.B. 1070,46 that were
expected to increase the numbers of detained immigrants.4 7 And the
cost to taxpayers, at approximately $2 billion per year, is staggering.4 8
Though characterized as a civil detention system, the conditions in
facilities where immigrants awaiting removal are held are often barely
distinguishable from criminal incarceration facilities.4 9 In fact, even
though "[i]mmigration detainees, including asylum seekers, are in civil
http://www.ice.gov/partners/dro/dmp.htm?searchstring=detention%20AND%20man
agement%20AND%20control%20AND%20program. By 2011, ICE was housing
detainees in more than 250 facilities of various kinds: 67% in local or state facilities,
17% in contract detention facilities, 13% in ICE-owned facilities, and three percent
in Bureau of Prisons facilities.
46 Arizona's "Support Law Enforcement and Safe Neighborhoods Act," S.B.
1070 (2010), was largely struck down by the Supreme Court. See Arizona v. U.S.,
132 S.Ct. 2492 (2012).
47 See, e.g., Chris Kirkham, Arizona Immigration Law Ruling May Mean
Boon for Private Prison Business, HUFFINGTON POST (June 25, 2012), available at
http://www.huffingtonpost.com/2012/06/25/arizona-immigration-law-ruling-private-

prisons-_n_1625998.html; Laura Sullivan, Prison Economics Help Drive Ariz.
Immigration Law, NATIONAL PUBLIC RADIO (Oct. 28, 2010), available at
http://www.npr.org/2010/10/28/130833741/prison-economics-help-drive-arizimmigration-law. See also Mark Dow, AMERICAN GULAG: INSIDE U.S. IMMIGRATION
PRISONS (Univ. of Cal. Press, 2005); Tom Barry, ImprisoningImmigrants for Profit,
COUNTERPUNCH (Mar. 13-15, 2009), available at http://www.counterpunch.org
/2009/03/13/imprisoning-immigrants-for-profit/; Stephanie Mencimer, Why Texas
Still Holds 'Em, MOTHER JONES (Jul./Aug. 2008), availableat
http://www.motherjones.com/politics/2008/07/why-texas-still-holds-em; Judy Greene
(Justice Strategies) & Sunita Patel (Soros Justice Fellow), The Immigrant Gold Rush:
The Profit Motive Behind Immigrant Detention, UNITED NATIONS SPECIAL
RAPPORTEUR ON THE RIGHTS OF MIGRANTS, available at http://detentionwatch
network.org/sites/detentionwatchnetwork.org/files/unsr_profitmotives.pdf.
48 See NATIONAL IMMIGRATION FORUM, The Math of Immigration Detention:

Runaway Costs for ImmigrationDetention Do Not Add Up to Sensible Policies (Aug.
2012),

available

at

http://www.immigrationforum.org/images/uploads/

mathofimmigrationdetention.pdf.
49 See generally, DETENTION WATCH NETWORK, About the U.S. Detention
and
Deportation System,
http://detentionwatchnetwork.org/aboutdetention;
DETENTION WATCH NETWORK, The History of Immigration Detention in the U.S.,
http://www.detentionwatchnetwork.org/node/2381;
AMERICAN CIVIL LIBERTIES
UNION, Immigration Detention, http://www.aclu.org/immigrants-rights/detention;
AMERICAN BAR Ass'N, ABA Civil Immigration Detention Standards,
http://www.americanbar.org/content/dam/aba/administrative/immigration/abaimmdet
stds.authcheckdam.pdf.
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administrative detention, ... they are often housed in prisons and jails

with individuals serving sentences for criminal convictions." 50
Amnesty International has documented conditions of detention of
immigration detainees in the United States including inappropriate and
excessive use of restraints; inadequate medical treatment, resulting in
more than one case in death; limited or no ability to exercise or have
access to the open air; and physical and verbal abuse,5 ' all of which
contravene accepted international standards.5 2 In addition, federal data
disclosed in the New York Times in March 2013 showed that "on any
given day, about 300 immigrants are held in solitary confinement at
the 50 largest detention facilities that make up the sprawling
patchwork of holding centers nationwide" overseen by ICE. s3
Disturbingly, "[n]early half are isolated for 15 days or more, the point
at which psychiatric experts say they are at risk for severe mental harm,
with about 35 detainees kept for more than 75 days." 54 The Times
went on to report:
The United States has come under sharp criticism at
home and abroad for relying on solitary confinement in
its prisons more than any other democratic nation in the
world. While Immigration and Customs Enforcement
places only about 1 percent of its jailed immigrants in
solitary, this practice is nonetheless startling because
those detainees are being held on civil, not criminal,
charges. As such, they are not supposed to be punished;

5o AMNESTY INT'L, Jailed Without Justice,supra note

11, at 37.
Id. at 37-43.
52
U.N. SPECIALIZED CONFERENCES, Standard Minimum Rules for the
Treatment ofPrisoners(Aug. 30, 1955), available at http://www.unhcr.org/refworld/
docid/3ae6b36e8.html; U.N. HIGH COMMISSIONER FOR REFUGEES, UNHCR's
Revised Guidelines on Applicable Criteriaand Standards Relating to the Detention
of Asylum Seekers (Feb. 26, 1999), available at http://www.unhcr.org/refworld/
docid/3c2b3f844.html; see also INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,
Report on Immigration in the United States: Detention and Due Process (2010),
available at
http://www.oas.org/en/iachr/migrants/docs/pdf/Migrants2011 .pdf
(criticizing substandard conditions of immigration detention as violating
international human rights standards).
5 Ian Urbina & Catherine Rentz, Immigrants Held in Solitary Cells, Often for
Weeks, N. Y. TIMES, Mar. 23, 2013, at Al.
51

54 Id.
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they are simply confined to ensure that they appear for
administrative hearings.
And just to state the obvious: it is impossible to litigate one's
claim from within solitary confinement. In 2011, ICE released a report
on new detention standards, which purported to address some of these
critiques, 56 but the standards have been assailed by critics as a
marginal effort at reforming immigration detention conditions and at
bringing the civil immigration detention system into conformance with
minimal constitutional principles.5 7
The fact is that while the United Nations Working Group on
Arbitrary Detention has said that "[a]s far as possible, the detention of
foreigners who enter the country without the necessary visa or who
remain in the country once their visa has expired should be avoided,"58
this has become the rule rather than the exception in the United States,
especially since the categories of individuals subject to mandatory
detention were expanded under U.S. law in 1996.59 ICE does operate
two supervised release programs and an electronic monitoring program,
60 and Congress has appropriated funds meant to be used to explore
5s Id. See also Ian Urbina & Catherine Rentz, Immigrant Detainees and the
Right to Counsel, N. Y. TIMES, Mar. 30, 2013, at SR4.
56

U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, Performance-Based

National Detention Standards
2011, available at http://www.ice.gov/
doclib/detention-standards/201 1/pbnds20 11.pdf.
57 See, e.g., Hearing on "Holiday on ICE: The U.S. Department of Homeland
Security's New Immigration Detention Standards" before the Subcomm. on
Immigration Policy and Enforcement of the H. Comm. on the Judiciary, 1 12th Cong.
(Mar. 28, 2012), available at
http://www.aclu.org/files/assets/aclu detention-standards-hearing-statementfinal
2.pdf (statement of the American Civil Liberties Union); Hearing on "Holiday on
ICE: The U.S. Department of Homeland Security's New Immigration Detention
Standards" before the Subcomm. on Immigration Policy and Enforcement of the H.
Comm. on the Judiciary, 112
Cong. (Mar. 28, 2012) available at
http://www.aila.org/content/default.aspx?docid=39077
(statement of the Am.
Immigration Lawyers Ass'n).
58 U.N. Working Group on Arbitrary Detention, Addendum: Mission to
EquatorialGuinea:,
100, U.N. Doc. A/HRC/7/4/Add.3 (Feb. 18, 2008,) cited in
AMNESTY INT'L, JailedWithout Justice, supra note 11, at 14.
5 INA § 236(c), 8 U.S.C. § 1226(c) (1996), created by Section 303(a) of the
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA),
Pub. L. No. 104-208, 110 Stat. 3009 (Sept. 30, 1996).
60
ICE's Intensive Supervision Appearance Program (ISAP) and the
Enhanced Supervision/Reporting (ESR) Program are both discussed in U.S. DEP'T
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other alternatives to detention, 61 but even though alternatives to
detention "have been shown to be effective and significantly less
expensive than holding people in immigration detention," 6 2 huge
numbers of immigrants are held in detention nonetheless. ICE thus
detains "hundreds of thousands of people whose detention is not
legally required."63 Interestingly, in the face of the budget sequester in
early 2013, ICE released more than 2,000 immigration detainees with
virtually no notice, which begs the question: if these people are now
deemed to have met the standards for release (i.e., that they do not
pose a flight risk or a danger to person, property or national
security), 64 why were they ever detained in the first place? 65

OF HOMELAND SECURITY, IMMIGRATION AND CUSTOMS ENFORCEMENT, Immigration

Detention Overview and Recommendations (Oct. 6, 2009), available at

http://www.ice.gov/doclib/about/offices/odpp/pdf/ice-detention-rpt.pdf.
ICE also
runs an Electronic Monitoring (EM) program, discussed in a field memorandum
from Wesley J. Lee, Acting Director, U.S. IMMIGRATION AND CUSTOMS
ENFORCEMENT, Eligibility Criteriafor Enrollment into the Intensive Supervision
Appearance Program (ISAP) and the Electronic MonitoringDevice (EMD)Program
(May 11, 2005), available at

http://www.ice.gov/doclib/foia/dropolicy_memos/dropolicymemoeligibilityfordrois
apandemdprograms.pdf.

61 AMNESTY INT'L, Jailed Without Justice,supra note 11, at 51 n.105.
62 VERA INSTITUTE OF JUSTICE, Testing Community Supervision for the INS:

An Evaluationof the AppearanceAssistance Program,Volume 1, Final Report to the

legacy Immigration and Naturalization Service (Aug. 1, 2000), available at
http://www.vera.org/sites/default/files/resources/downloads/INS-finalreport.pdf
(finding a 91% appearance rate at an estimated cost of just $12 per person per day in
New York). See also Hearing on Immigration Enforcement Before the Subcomm. on
Homeland Sec. of the H. Comm. on Appropriations (March 14, 2013) available at
http://womensrefugeecommission.org/press-room/1605-statement-on-immigrationdetention-immigration-enforcement-hearing-before-the-house-of-representativesdepartment-of-homeland-security-appropriations-committee-march- 14-2013
(statement of Women's Refugee Women's Refugee Commission, reporting that in
FY 2010, the government's ATD programs yielded a 93.8% appearance rate for
immigration hearings, which exceeded the target rate by 35.8%).
63

DETENTION WATCH NETWORK, Alternatives to Detention Fact Sheet,

availableat http://www.detentionwatchnetwork.org/sites/detentionwatchnetwork.org
/files/background%20fact%20sheets.pdf.
64 8 C.F.R. § 236.1(c)(8).
65 See, e.g., Kirk Semple, Mass Release of Immigrants is Tied to Impending
Cuts, N.Y. TIMES, Feb. 26, 2013, at Al; Sarah Childress, Why ICE Released Those
2,000 Immigrant Detainees, PBS/FRONTLINE (Mar. 19, 2013), available at

http://www.pbs.org/wgbh/pages/frontline/race-multicultural/lost-in-detention/whyice-released-those-2000-immigrant-detainees/.
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For these reasons and more, the system in which noncitizens
charged with being removable find themselves is much more akin to
the criminal justice system-but without any of its rights and
safeguards-than not. Yet we still allow people to be deported without
to the benefit of legal counsel if they cannot afford to hire their own
lawyer.
B. Immigrants With Counsel Are Overwhelmingly More Likely
to Prevailin Removal Proceedings Than Those Without Counsel
[W]rongful deportations (that is, deportations based on
mistakes of fact or law) will, I believe, come to be seen
as among the most shameful legal phenomena of our
time.66
Contrary to popular belief, the fact that the government is seeking
to remove a noncitizen from the United States does not necessarily
mean that the person does not have a legal basis to remain. On the
contrary, the law often proyides for multiple options for relief from
removal. For example, the Immigration and Nationality Act has
provisions allowing for "cancellation of removal" for noncitizens who
meet certain residency or physical presence requirements and fulfill
other criteria. 67 In other cases, an approved family-based visa petition
might allow a person in removal proceedings to adjust status to
permanent residence and thereby terminate removal proceedings. 6 8
Likewise,. eligibility for asylum 69 or for certain other types of
humanitarian relief (such as aT visa for trafficking victims 7 0 or aU
Kanstroom, supra note 9, at 1474.
See INA § 240A, 8 U.S.C. § 1229(b) (2008), which gives the Attorney
General the discretion to cancel the removal of certain permanent residents who have
resided continuously in the United States for at least seven years and have not been
convicted of an aggravated felony, or to cancel the removal of certain nonpermanent
residents, and adjust their status to that of permanent resident, so long as they have
been physically present in the United States for a continuous period of not less than
ten years, can establish that removal would result in exceptional and extremely
unusual hardship to a U.S. citizen family member, and meet certain other criteria.
68 INA § 245(e), 8 U.S.C. § 1255(e) (2006); 8 C.F.R. § 204.2(a)(1)(iii)(A).
69 INA § 101(a)(42)(A), 8 U.S.C. § 1101(a)(42)(A) (2006);
INA § 208(b)(1),
8 U.S.C. § 1158(b)(1) (2009).
70 INA § 101(a)(15)(T), 8 U.S.C. § 101(a)(15)(T) (2006); INA § 245(1), 8
U.S.C. § 1255(1) (2006); 8 C.F.R. § 214.14.
66
67
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visa for certain immigrant crime victims 7 1 ) can also provide relief
from removal and eventually allow the person to adjust status to
permanent residence.
A person without legal representation, however, would be unlikely
to know about these or other options, and could potentially be
wrongfully deported. The fact that merely being charged with
removability does not mean that the person has no relief available is
clearly demonstrated by the fact that immigrants in removal
proceedings who are represented by counsel, especially if they are not
detained, are overwhelmingly more likely to succeed in contesting
removability than are those without counsel. As documented by the
New York Immigrant Representation Study (NYIRS) 72-a pioneering
study of the availability and adequacy of counsel in removal
proceedings in New York 73 -the
two most important factors
determining whether a person in removal proceedings is able to secure
a successful outcome (either termination of the proceedings, or
outright relief) are having representation and being free from detention.
Specifically, looking at proceedings in New York Immigration
Courts 74 that started between October 1, 2005 and December 24,
2010,75 74 percent of represented persons in removal proceedings who
n INA § 101(a)(15)(U), 8 U.S.C. § 1101(a)(15)(U) (2006); INA § 245(m), 8
U.S.C. § 1255(m) (2006); 8 C.F.R. § 214.14.
72 The New York Immigrant Representation Study (NYIRS)-a two-year
study of the immigrant representation crisis in New York-was launched in 2010
with the support of the Study Group on Immigrant Representation, convened by
Judge Robert A. Katzmann of the U.S. Court of Appeals for the Second Circuit,
together with the Vera Institute of Justice and with the support of The Governance
Institute and the Leon Levy Foundation. Part I of the study, Accessing Justice: The
Availability and Adequacy of Counsel in Immigration Proceedings (hereinafter
NYIRS-Part 1) was published at 33 CARDOZO L. REv. 357 (2011). Part 2 of the
study, Accessing Justice 11: A Modelfor Providing Counsel to New York Immigrants
in Removal Proceedings (hereinafter NYIRS-Part 2) is available at
http://www.cardozolawreview.com/content/denovo/NYIRSReportll.pdf.
73 Specifically, the NYIRS studied the area under the jurisdiction of the ICE
New York Field office, i.e., the five boroughs of New York City, the two counties on
Long Island, and the seven counties immediately north of New York City. See
NYIRS-Part 1, supra note 72, at 360 n.7.
74 "New York Immigration Courts" refers to five locations: 26 Federal Plaza,
New York City; Varick Street, New York City; Bedford Hills Correctional Facility;
Downstate Correctional Facility (Fishkill); and Ulster Correction Facility. See
NYIRS-Part 1, supra note 72, at 361 n.8.
7
See NYIRS-Part 1, supra note 72, at 408 (describing the study's
methodology).
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were not detained had successful outcomes, versus only 13 percent of
non-detained immigrants who were unrepresented. For those who were
detained, 18 percent had successful outcomes, while a miniscule 3
percent of unrepresented detained immigrants had successful
outcomes.7 6 Overall, 60 percent of detained immigrants and 27 percent
of non-detained immigrants did not have lawyers. 77 Put another way,
the study showed that people facing removal in New York who have a
lawyer are 500 percent more likely to win their cases than are those
without representation.78 The government's own statistics confirm the
results of the NYIRS report. In a study of the U.S. asylum system, for
example, the Government Accountability Office (GAO) found that
asylum applicants who were represented by counsel were
overwhelmingly more likely to prevail than were those who proceeded
pro se. 79 Another study, conducted by three noted academics, found
that whether a person seeking asylum as a defense to removal was
represented by counsel was the "single most important factor"
determining whether the person would prevail or not.s Yet in 2010,
57.3 percent of all respondents in removal proceedings nationwide,
both detained and nondetained-a total of 164,742 people-appeared
in immigration court without counsel. 8 In 2011, the number of
unrepresented respondents decreased to 55 percent, 82 and in 2012 to
44 percent 8 3 -but this still means that close to half of all respondents
in removal proceedings in 2012 were unrepresented.
NYIRS-Part 1, supra note 72, at 363-64.
n Id. at 363.
78 NYIRS-Part 2, supra note 72, at
1.
79 U.S. GOVERNMENT ACCOUNTABILITY OFFICE, Report to Congressional
Requesters, U.S. ASYLUM SYSTEM: Significant Variation Existed in Asylum
Outcomes Across Immigration Courts and Judges (Sept. 2008) available at
http://www.gao.gov/new.items/d08940.pdf (also showing variation in grant rates
based on more subjective factors such as the location of the court and the judge
assigned to the case).
80 Jaya Ramji-Nogales, Andrew 1. Schoenholtz & Philip G. Schrag, Refugee
Roulette: Disparitiesin Asylum Adjudication, 60 STAN. L. REV. 295, 340 (2007).
81 NYIRS-Part 2, supra note 71, at 4-5 (citing EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW, U.S. DEP'T OF JUSTICE, FY 2010 YEARBOOK at G-1),
available at http://www.justice.gov/eoir/statspub/fylOsyb.pdf.
82 EXECUTIVE OFFICE FOR IMMIGRATION REVIEW, U.S. DEP'T OF JUSTICE, FY
2011YEARBOOK at G-1, available at http://www.justice.gov/eoir/statspub
/fy1 1syb.pdf.
8 EXECUTIVE OFFICE FOR IMMIGRATION REVIEW, U.S. DEP'T OF JUSTICE, FY
2012 YEARBOOK at G-1, available at http://www.justice.gov/eoir/statspub
/fyl2syb.pdf.
76

182

Limited programs providing legal screening of unrepresented
immigrants in removal proceedings, even when such screenings are
coupled with referrals of income-eligible persons with potential claims
for relief, are useful but dangerously limited. 84 The fact is that a
person meeting with a lawyer for the first time does not necessarily
know what information is important to convey, and may not have the
knowledge or ability to go about obtaining documentary evidence to
support his or her potential claim for relief in any event. Moreover, it
can take time for a lawyer to gain the confidence of an immigrant
client, for many reasons including the client's prior persecution or
other trauma, distrust of authority figures, lack of knowledge of the
legal system, imperfect fluency in English, and more.8 5
As Amnesty International has stated, "International law provides
that if the interests of justice require it, legal assistance should be
assigned without payment if the person does not have sufficient means
to pay for it." 86 The United Nations has said that "access to legal
counseling and representation ... is of exceptional importance."8 7 Yet,
the United States lags woefully behind the rest of the world in
guaranteeing counsel to indigent noncitizens in civil matters, which
includes immigration. According to a report by the World Justice
84 See, e.g., Donald Kerwin, Revisiting the Need for Appointed Counsel,
MIGRATION
POLICY INSTITUTE,
(Apr.
2005),
at
12,
available at

http://www.migrationpolicy.org/insight/InsightKerwin.pdf (recommending legal
screening of all unrepresented immigrants in removal proceedings, and/or referral to
qualified non-profits of income-eligible noncitizens with potential claims for relief).
85 NYIRS-Part 2, supra note 72, at 19 ("[U]niversal representation is essential
to the just disposition of removal cases. The extraordinary complexity of modem
immigration law makes it all but impossible to accurately assess relief eligibility
without detailed factual investigation and legal research. Neither of these things can
be accomplished at an initial screening interview, no matter how detailed, and
detainees' restricted access to relevant records or information makes the task even
more impractical.... Representation models that rely on merits-based screenings to
limit services inevitably fail to uncover meritorious claims to relief.") (footnote
omitted).
86 AMNESTY INT'L, Jailed Without Justice,supra note 11, at 30 (citing Article
14(3)(d), UNITED NATIONS, International Covenant on Civil and Political Rights

(ICCPR)),

available

at

http://www.unhcr.org/refworld/docid/3ae6b3aa0.html;

Principle 17(2), UNITED NATIONS, Body of Principles for the Protection of All
Persons under Any Form of Detention and Imprisonment (1988), available at

http://www.un.org/documents/ga/res/43/a43rl73.htm.
87 U.N. Working Group on Arbitrary Detention, E/CN.4/1998/44, Paragraph
33(e),
available
at
http://www.unhchr.ch/Huridocda/Huridoca.nsf
/TestFrame/34fldddbl041efO6cl25661 2 00457349?Opendocument.
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Project," the United States ranks 66 out of 98 countries surveyed in
"access to and affordability of civil legal services." 89 People in
countries such as Mongolia, Nigeria, Albania, and Tunisia can access
and afford civil justice more readily than can people in the United
States. 90

All of these statistics "underscore the fact that many persons who
cannot afford counsel, particularly detainees, cannot secure the rights
and relief available to them under U.S. and international law." 91 Just
as important, "[f]ack of counsel also subverts the government's interest
in the most informed decisions being made under its laws." 9 2
C. Appointing Counsel to Immigrants in Removal Proceedingsis Not
Only in the Interest of Justice but Likely to be Economicalfor
Government andfor Society as a Whole
Legal representation benefits immigrants, but it also
serves the government's interest by promoting betterprepared cases, more efficient proceedings, shorter
detention periods, and correct legal decisions.9 3
While this author believes that a universal right to counsel to
should attach to all persons in removal proceedings as a matter of
fundamental fairness, there is no denying the fact that immigrants
subject to detention have the greatest need for counsel-and the
greatest difficulty in accessing it-and that detention and the delays in
hearings associated with detention also cost the government significant
amounts of money that could be better used if diverted elsewhere.
While more empirical research is needed to provide lawmakers with

88 WORLD JUSTICE PROJECT, The Rule of Law Index, 2012-2013 (on file
with

author)
available
at
http://worldjusticeproject.org/sites/default/files
/WJP_IndexReport 2012.pdf (Table for Subfactor 7.1 within the Civil Justice
category, "People can access and afford civil justice," showing United States to rank
66 out of 98 countries).
89 Ethan Bronner, Right to Lawyer Can Be Empty Promisefor Poor, N. Y.
TIMES, Mar. 15, 2013, at Al.
90 WORLD JUSTICE PROJECT, The Rule of Law Index, 2012-2013, Table for
Subfactor 7.1, supra note 88.
91 Kerwin, Revisiting the Needfor Appointed Counsel, supra note 84, at 5.
92

Id.
9 Id. at 1.

184

data on potential cost savings, some evidence already exists that points
toward the savings that could occur.
The Office of Legal Access Programs within the U.S. Department
of Justice's Executive Office for Immigration Review runs a Legal
Orientation Program (LOP) through which representatives from
nonprofit organizations are granted access to detained immigrants in
selected facilities to provide general "Know Your Rights" orientations
to detainees, provide individual orientations in some cases, hold selfhelp workshops, and provide referrals to pro bono counsel where
available. The program is run in conjunction with the Vera Institute of
Justice. 94 According to the DOJ, "Experience has shown that the LOP
has had positive effects on the immigration court process: detained
individuals make wiser decisions and are more likely to obtain
representation, non-profit organizations reach a wider audience of
people with minimal resources, and cases are more likely to be
completed faster, resulting in fewer court hearings and less time spent
in detention." 95
More specifically, in a report dated April 4, 2012 analyzing cost
savings associated with the LOP, the Executive Office for Immigration
Review (EOIR) reported that
[D]etained aliens' participation in the LOP significantly
reduced the length of their immigration court
proceedings. On average during FY2009-2011 ...
detained aliens who participated in the LOP completed
their detained immigration court proceedings an
average of 12 days faster than those who did not
participate in the LOP. ICE data showed that these
same LOP participants spent an average of six fewer
days in ICE detention than the aliens in the comparison

group.96
94
See VERA INSTITUTE OF JUSTICE, LEGAL ORIENTATION PROGRAM,
http://www.vera.org/project/legal-orientation-program.
95 U.S. DEP'T OF JUSTICE, EXECUTIVE OFFICE FOR IMMIGRATION REVIEW,
ACCESS
PROGRAMS,
Legal Orientation Program,
OFFICE OF
LEGAL

http://www.justice.gov/eoir/probono/probono.htm#LOP.
96 U.S. DEP'T OF JUSTICE, EXECUTIVE OFFICE FOR IMMIGRATION REVIEW,
OFFICE OF LEGAL ACCESS PROGRAMS, Cost Savings Analysis - The EDIR Legal
Orientation Program (updated Apr. 4, 2012), at 2, available at
http://www.justice.gov/eoir/reports/LOPCostSavings-Analysis_4-04-12.pdf.
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Further, the EOIR revealed that in FY2011,
[D]etained aliens who were provided LOP services on
or before the day of their first immigration court
hearing, consistent with the way the program is
designed to operate, had even fewer court processing
and ICE detention days than the comparison group. The
94% of LOP participants who received LOP services on
or before their first hearing spent 11 fewer days in ICE
detention and completed their immigration proceedings
16 days faster than the non-LOP comparison group.97
While this seems like a marginal reduction in hearing time and
detention time, the associated cost savings is not insignificant.
According to the same report,
In FY20 11, the average bed cost per day for ICE was
$112.83. Applying the average reduction of six
detention days for LOP participants included in this
report, ICE saved on average roughly $677 in detention
costs for each LOP participant. Applying these cost
savings to all LOP participants considered in this report,
the six fewer detention days on average for detained
LOP participants saved ICE more than $19.9 million.
After deducting the cost of providing LOP services for
these participants, the provision of LOP services
resulted in net savings to the government of more than

$17.8 million. 9 8
Given that the program is currently run in only 25 detention
facilities across the country, 99 the cost savings would increase
appreciably if the program were expanded to every facility where
immigrants are held in the United States (totaling an estimated 87

Id. at 2 n.8.
9 Id. at 3.
97

99 VERA INSTITUTE OF JUSTICE, LEGAL ORIENTATION PROGRAM,

http://www.vera.org/project/legal-orientation-program?qt-projectslegal
orientationprogr=5#qt-projects legalorientationprogr.
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facilities as of April 1, 2013). 00 The American Bar Association
recommended back in 2006 that the LOP be expanded to all detained
and nondetained immigrants in removal proceedings (and stated its
support for the due process right to counsel for all persons in removal
proceedings and for legislation overturning the "at no expense to the
government" restriction on representation in removal proceedings).' 0 1
If each immigrant were then actually connected to a qualified attorney
who could handle the person's case, the reduction in hearing and
detention times, and in associated costs, could potentially improve
exponentially. As the ABA put it in a 2008 report, "Beyond the
obvious interest of affected noncitizens, legal representation also
benefits the government and the administration of justice through
improved appearance rates in court, fewer requests for continuances
and shorter periods in detention at significant financial savings. It also
deters frivolous claims." 02
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See U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, Facility Locator,

http://www.ice.gov/detention-facilities/index.htm?q=Enter+a+search+term
+to+begin&cx=008742725097888865614%3Ad3ngo8ucbvy&cof=FORID%3A9&ie
=UTF-8 (showing a total of 84 facilities as of Feb. 7, 2014).
101 AMERICAN BAR ASS'N, Policy on Access to Counsel, Recommendation

Adopted by the House of Delegates (Feb. 13, 2006),
http://www.americanbar.org/advocacy/governmental legislative work/prioritiespol
icy/immigration/accesstocounsel.html. See also AMERICAN BAR Ass'N, Ensuring
Fairness and

Due

Process in

Immigration

Proceedings (Dec.

2008),

http://www.americanbar.org/content/dam/aba/migrated/poladv/priorities/immigration
/2008dec immigration.authcheckdam.pdf.
102
AMERICAN BAR ASS'N, Ensuring Fairness and Due Process in
Immigration Proceedings, supra note 100, at 2. More research on this point is

needed, however. There is some data suggesting that represented detained
noncitizens may have longer proceedings than detained noncitizens without
representation, regardless of whether or not they are seeking relief or participate in
an LOP program. See VERA INSTITUTE OF JUSTICE, Legal Orientation Program:
Evaluation and Performance and Outcome, Measurement Report, Phase II, at 50,

available at http://www.justice.gov/eoir/reports/LOPEvaluation-final.pdf. There are
many reasons why this might be so, ranging from the righteous (lawyers seeking the
time needed to obtain crucial evidence and develop a thorough record) to the
pragmatic (lawyers slowing down the process simply in order to delay their clients'
ultimate deportation). But cf Lenni B. Benson & Russell R. Wheeler, REPORT FOR
THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES, Enhancing Quality and
Timeliness in Immigration Removal Adjudication (2012), at 58-59, available at

http://www.acus.gov/wp-content/uploads/downloads/2012/06/EnhancingQualityand-Timeliness-in-Immigration-Removal-Adjudication-Final-June-72012.pdf
(discussing costs to government of lack of representation, including lengthened
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We also know that when immigrant families are torn apart, local
communities (not just extended networks of friends and family, but
government agencies as well) pick up the slack. When families lose
wage-earning members, either to detention or to deportation itself,
those left behind-which may include spouses or children who are U.S.
citizens-often become dependent on a variety of city and state safety
net programs to survive.' 0 3 For example, a study by the Urban Institute
of six U.S. cities found that when an immigrant head of household was
deported, "not only did household income decline, but also more than
half of the families studied eventually relied on assistance from
community organizations for basic needs and the number who relied
on food stamps and public assistance increased significantly." 104
Another study documented that in 2011, approximately 5,100 children
were in foster care because their immigrant parent was in detention or
had been deported. 105 DHS itself has reported that just in the sixmonth period between January 1, 2011 and June 30, 2011, it removed
46,486 foreign nationals who claimed to have at least one U.S. citizen
child.10 6 A subsequent Freedom of Information Act (FOIA) request
filed with DHS by a public interest news organization uncovered
federal data showing that between July 1, 2010 and September 31,
2012, nearly 23 percent of all deportations-accounting for 204,810
deportations in total-were of parents with U.S. citizen children.107
When parents are deported, their children are often left behind in the
foster care system. This is a tragedy of both economic and human
proportions.
removal proceedings and associated increased detention costs in some cases, because
of continuances that judges grant to allow respondents to obtain representation).
103 NYIRS-Part 2, supra note 72, at
1.
104 Id. at 13 (citing Ajay Chaudry, et al., URBAN INST., Facing our Future:
Children in the Aftermath of ImmigrationEnforcement, at 35-39, availableat
http://www.urban.org/uploadedpdf/412020_FacingOurFuture_final.pdf).
105 Id. (citing APPLIED RESEARCH CTR., Shattered Families: The Perilous
Intersection of Immigration Enforcement and the Child Welfare System, at 22,
available at http://arc.org/shatteredfamilies).
106 U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, Deportationof Parents
of U.S.-Born Citizens, Fiscal Year 2011 Report to Congress: Second Semi-Annual
Report (Mar. 26, 2012), at 4-5, available at http://www.scribd.com
/doc/87388663/ICE-Deport-of-Parents-of-US-Cit-FY-2011-2nd-Half.
107 Seth Freed Wessler, Nearly 205K Deportationsof Parents of U.S. Citizens
in Just Over Two Years, COLORLINES: NEWS FOR ACTION (Dec. 12, 2012), available
at http://colorlines.com/archives/2012/12/us deports-morethan_200k-parents.htm
l#obtained.
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II. WHY CONGRESS SHOULD MANDATE ACCESS TO COUNSEL IN
DEPARTMENT OF HOMELAND SECURITY IMMIGRATION
ADJUDICATIONS

A. Immigration Law is Too Complex to Navigate Without Counsel

We have had occasion to note the striking resemblance
between [the immigration] laws we are called upon to
interpret and King Minos's labyrinth in ancient Crete.
The Tax Laws and the Immigration and Nationality Act
are examples we have cited of Congress's ingenuity in
passing statutes certain to accelerate the aging process
of judges. 108
What has been fittingly described as the "harshness, complexity,
and opacity" 109 of the U.S. immigration system discourages even
lawyers from taking on immigration matters. The laws are notoriously
"infamous for their byzantine complexity" and are "obtuse, and, at
times, unintelligible," 0 and for these and other reasons, there is "only
a small pool of available attorneys who possess the necessary expertise,
sophistication, and stamina"" to specialize in immigration law. As
one federal court observed, "The immigration laws and certain of the
regulations in furtherance of them present a maze which
understandably causes confusion."1 2 Given this background, it is no
wonder that laypeople seeking to navigate the system on their own are
unable to represent themselves adequately. While this is especially true
of noncitizens in removal proceedings-threatened with the penalty of
Lok v. INS, 548 F.2d 37, 38 (2d Cir. 1977).
Jill E. Family, Beyond DecisionalIndependence: Uncovering Contributors
to the ImmigrationAdjudication Crisis, 59 U. KAN. L. REv. 541, 551, 568 (2011).
110 Kevin R. Johnson, Ten Guiding Principles for Truly Comprehensive
Immigration Reform: A Blueprint, 55 WAYNE L. REv. 1599, 1637 (2009).
" Family, supra note 109, at 551, 569-570.
112 Avila v. Rivkind, 724 F. Supp. 945, 949 (S.D. Fla. 1989). See also, e.g.,
Noferi, supra note 7, at 89-96 (discussing complex analysis required just in order to
challenge the ways in which various types of criminal convictions are classified for
immigration purposes); Padilla v. Kentucky, 559 U.S. 356, 378 (2010) (Alito, J.,
concurring) ("[D]etermining whether a particular crime is an [']aggravated felony[']
or a [']crime involving moral turpitude['] is not an easy task.") (internal abbreviation
omitted).
10

109
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deportation if they do not successfully defend themselves against a
charge of removability-the difficulty in navigating our nation's
immigration laws also applies to people who are not in removal
proceedings and who affirmatively apply for immigration benefits
such as permanent residence (green cards) or asylum.
Even understanding the identities and duties of the many federal
agencies involved in the administration of our nation's immigration
laws can be a vertiginous challenge. When the Department of
Homeland Security, created by the Homeland Security Act in 2002,
took over the mandate of the former Immigration and Naturalization
Service (INS), which had been part of the Department of Justice, it
created three separate immigration-related agencies with distinct, yet
overlapping, responsibilities and mandates. "13 U.S. Citizenship and
Immigration Services (USCIS) adjudicates applications for what are
known as immigration benefits (not to be confused with cash-based
and similar benefits that are administered by other government
agencies), i.e., applications for lawful immigration to the United
States.11 4 For example, a lawful permanent resident seeking to sponsor
a foreign relative for permanent residence would file a petition on the
relative's behalf with USCIS. Once the petition is approved and there
is a visa available, the relative can take the approved petition to a U.S.
consular post outside of the United States and apply for an immigrant
visa. As another example, a noncitizen already present in the United
States who fears persecution if returned to his or her home country
could file an application for asylum with USCIS. U.S. Customs and
Border Protection (CBP) handles customs and the admission of foreign
nationals at the border." 5 Border Patrol agents along the borders with
Mexico and Canada are CBP employees; so are the uniformed
immigration officers at international airports who decide whether or
not to admit noncitizens arriving from abroad, and the customs officers
who inspect passengers' baggage. Finally, U.S. Immigration and
Customs Enforcement (ICE) is responsible for interior enforcement of
customs matters (e.g., investigating and arresting persons who import
Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135
(codified as amended in scattered sections of 6 U.S.C.).
114 See U.S. CITIZENSHIP AND IMMIGRATION
SERVICES, About Us,
http://www.uscis.gov/portal/site/uscis/menuitem.ebld4c2a3e5b9ac89243c6a7543f6d
la/?vgnextoid=2af29c7755cb9010VgnVCM10000045f3d6alRCRD&vgnextchannel
=2af29c7755cb901OVgnVCM10000045f3d6alRCRD.
115
See U.S. CUSTOMS AND BORDER PROTECTION, About CBP,
http://cbp.gov/xp/cgov/about/.
113
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fraudulent goods, or who evade duties and fees) and of immigration
matters (e.g., representing the government in removal proceedings
against noncitizens, engaging in worksite enforcement actions, and
engaging in homeland security investigations arising from the illegal
movement of people into and within the United States). ICE also
manages immigration detention facilities and administers programs
which receive information from state and local law enforcement
agencies to identify so-called criminal aliens. 1 16
However, there are several other federal agencies that are also
involved in administering our nation's immigration laws. When that
foreign relative of a lawful permanent resident goes to a U.S. consulate
abroad to apply for an immigrant visa, the consulate is under the
jurisdiction of the Department of State (DOS), which oversees foreign
policy and diplomatic relations with other countries. Among other
duties, the Department of State is responsible for the allocation of
immigrant visas, which are numerically limited each year by statute." 7
Even once USCIS approves the family-based immigrant petition, the
foreign relative cannot apply for a visa until one is deemed to be
available, and that is determined on a monthly basis by the State
Department, which sets a cut-off date each month for each immigrant
visa category as a means of ensuring that the annual numerical limit on
visa issuance is not exceeded.' 18 If it is an employer (rather than an
individual family member) seeking to sponsor a foreign worker for
permanent residence, in most cases the employer must first obtain
certification from an entity within the U.S. Department of Labor
(DOL)-the Office of Foreign Labor Certification (OFLC), which is
part of DOL's Employment and Training Administration (ETA)' 9

116

See U.S.

IMMIGRATION AND CUSTOMS ENFORCEMENT, About
ICE,

http://www.ice.gov/about/overview/.
1
INA § 201, 8 U.S.C. § 1151 (2012).
See DEP'T OF STATE, BUREAU OF CONSULAR AFFAIRS, Operation of the
Numerical
Control
Process,
http://www.travel.state.gov/pdf/

Immigrant%2OVisa%2OControl%2OSystemoperation%20of.pdf (explaining how
immigrant visas subject to numerical limitations are allotted and how the Dept. of
State determines the cut-off dates for each visa category and each country as set out
each month in a "Visa Bulletin").
See U.S. DEP'T OF LABOR, EMPLOYMENT
AND TRAINING
ADMINISTRATION, OFFICE OF FOREIGN LABOR CERTIFICATION, Office of Foreign
119

Labor Certification- Purpose and Authority,

http://www.foreignlaborcert.doleta.gov/mission.cfm.
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that there are no able, willing and qualified U.S. workers available to
take on the job offered.12 0
Confusingly, a noncitizen fearing persecution who is in removal
proceedings must make his or her asylum application to the
Immigration Judge, who works in Immigration Court, which is part of
the Executive Office for Immigration Review (EOIR) within the
Department of Justice (DOJ),1 2 1 although a copy of the application
must also be sent to USCIS. Filing in the wrong venue, or failing to
serve a complete copy of the asylum application on the appropriate
ICE Office of Chief Counsel, can be fatal to the outcome of the

application.122

In addition to the large number of government agencies and
entities involved in regulating immigration to the United States, the
sources of law are also numerous, complex and sometimes hard to
access. The main source of immigration law is the Immigration and
Nationality Act (INA), which is codified at Title 8 of the U.S. Code.' 23
The associated regulations are found in Title 8 of the Code of Federal
Regulations.124 However, because other agencies play significant roles,
regulations relevant to immigration law are also found in Title 6
(DHS), Title 20 (DOL), and Title 22 (DOS). Moreover, each agency
promulgates numerous formal and informal written policies, which
take different forms and are not always easily accessible to the public.
For example, USCIS publishes internal guidance memoranda-some
of which are made available on the USCIS website but most of which
are not 125 -which provide key insights into how the agency is
implementing the statute, regulations and relevant case law. Most of
them are posted to the password-protected members-only section of
120

20 C.F.R. § 656.1(a)(1).

121 See U.S. DEP'T OF JUSTICE, EXECUTIVE OFFICE FOR IMMIGRATION

REVIEW, http://www.justice.gov/eoir/.
122 See, e.g., U.S. CITIZENSHIP AND IMMIGRATION SERVICES, Immigration

http://www.uscis.gov/portal/site/uscis
Benefits
in
EOIR
Proceedings,
/menuitem.5af9bb95919f35e66f614176543f6dla/?vgnextoid=3ebc829cbf3aeOIOVg
nVCM1000000ecdl90aRCRD.
123 8 U.S.C. § 1101 et seq. (2006).
124 Title 8, "Aliens and Nationality," Code of Federal Regulations
(8 CFR).
125 See U.S. CITIZENSHIP AND IMMIGRATION SERVICES, Immigration
Policy
and ProceduralMemoranda, available at
http://www.uscis.gov/portal/site/uscis/menuitem.ebl d4c2a3e5b9ac89243c6a7543f6d
1a/?vgnextoid=7dc68f236e 16e0 1OVgnVCM 1000000ecdl 90aRCRD&vgnextchannel
=7dc68f236e 16e0 1OVgnVCM 1000000ecd 190aRCRD.
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the American Immigration Lawyers Association website,' 26 but these
are not accessible to non-lawyers; those USCIS memoranda which are
made public are also discussed and reproduced in InterpreterReleases,
a trade publication (weekly newsletter) for immigration lawyers, but
this publication is not accessible to non-subscribers.1 2 7 Most of them
are incorporated into the USCIS' Adjudicator's Field Manual
(AFM),1 28 which is gradually being replaced by a new centralized,
online USCIS Policy Manual,129 but while the AFM and its successor
are available on the Internet, they are not easily navigable by laypeople.
USCIS also posts on its website Q&A's and other documents which
often serve as the agency's only public statement on certain agency
policies. The Department of State publishes a Foreign Affairs Manual
(FAM) for its consular personnel, which is available online,' 30 but the
guidelines included in the Handbook can only be understood in the
context of the statute, regulations and policies that underlie it, as well
as the "cables" (visa policy updates) which DOS sends out to consular
posts worldwide, not all of which are made public. ' ' The DOL's
Employment and Training Administration publishes formal Training
and Employment Guidance Letters (TEGLs) in the Federal Register
and on its website, some of which are related to immigration, 132 but
more often communicates its policy on labor certification and other
visa-related matters through Frequently Asked Questions (FAQs)
posted on the OFLC website.133
126 See AMERICAN IMMIGRATION LAWYERS Ass'N, www.aila.org.

127

See Interpreter Releases, published by Thomson Reuters
(http://legalsolutions.thomsonreuters.comlaw-products/Newsletter/InterpreterReleases/p/100029523), also available on Westlaw.
128 See U.S. CITIZENSHIP AND IMMIGRATION SERVICES, Adjudicator's Field
Manual- Redacted Public Version, available at
http://www.uscis.gov/portal/site/uscis/menuitem.f6da51a2342l35be7e9d7al0e0dc91
aO/?CH=afm&vgnextchannel=fa7e539dc4bedO 1OVgnVCM 1000000ecdl 90aRCRD
&vgnextoid=fa7e539dc4bed0 1OVgnVCM 1000000ecd 190aRCRD.
129 See U.S. CITIZENSHIP AND IMMIGRATION SERVICES, Policy Manual,
availableat http://www.uscis.gov/policymanual/HTML/PolicyManual.html.
130

See U.S. DEP'T OF STATE, Foreign Affairs Manual, available at

http://www.state.gov/m/a/dir/regs/fam/.
131See U.S. DEP'T OF STATE, Visa Policy Updates, available at

http://travel.state.gov/visa/laws/telegrams/telegrams
132

See

U.S.

DEP'T

OF

LABOR,

1446.html.
EMPLOYMENT

AND

TRAINING

ADMINISTRATION, ETA Advisories, available at http://wdr.doleta.gov/directives/.
133
See U.S. DEP'T OF LABOR, EMPLOYMENT
ADMINISTRATION, OFFICE OF FOREIGN LABOR CERTIFICATION,

Asked Questions and Answers,
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AND

OFLC

TRAINING
Frequently

There is also a large body of case law, both in the federal courts,
and in the various administrative tribunals to which noncitizens or
their prospective employers can appeal denials, such as the
Administrative Appeals Office (AAO), 134 which accepts appeals of
denials from USCIS; the Board of Alien Labor Certification Appeals
(BALCA), 135 which hears appeals of denied labor certification
applications; and the Board of Immigration Appeals (BIA),136 where
persons can appeal Immigration Court removal orders.
A market has also arisen for a large array of secondary sources,
with many volumes costing hundreds of dollars apiece and therefore
only accessible to law firms or well-funded non-profit organizations,
which makes clear the extent to which even experienced attorneys
need expert guidance to navigate the immigration system.137
For a person attempting to legalize her immigration status in the
United States, the cost of making a mistake and having her application
for an immigration benefit denied is high. A denial can put the
applicant in the same position as those individuals discussed in Part I
of this article: with a charge of removability lodged against her by
DHS, which she must then defend in Immigration Court.
B. Inadequate RepresentationMakes Immigrants Vulnerable to Fraud
http://www.foreignlaborcert.doleta.gov/faqsanswers.cfm.
134 See ADMINISTRATIVE APPEALS
OFFICE,
http://www.uscis.gov/portal/site/uscis/menuitem.ebl d4c2a3e5b9ac89243c6a7543f6d
1a/?vgnextoid=dfe316685ele62 1OVgnVCM 100000082ca6aRCRD&vgnextchannel
=dfe316685ele62 10VgnVCM100000082ca60aRCRD.
1"

See

U.S. DEP'T OF LABOR, OFFICE OF ADMINISTRATIVE LAW JUDGES,

Immigration Collection: Board of Alien Labor Certification Appeals and Office of
Administrative Law Judges, http://www.oalj.dol.gov/LIBINA.HTM.
36

See U.S. DEP'T OF JUSTICE, EXECUTIVE OFFICE FOR IMMIGRATION

REVIEW, BOARD OF IMMIGRATION APPEALS, http://www.justice.gov/eoir/biainfo.htm.
137 Just a few examples of such publications include the following: Austin T.
Fragomen, Jr., Careen Shannon and Daniel Montalvo, immigration Procedures
Handbook (Thomson Reuters/West); Ira J. Kurzban, Immigration Law Sourcebook,
(American Immigration Lawyers Association); Stanley Mailman, Stephen YaleLoehr and Ronald Wada, Immigration Law and Procedure (LexisNexis/Matthew
Bender); Dan Kesselbrenner, Lory Rosenberg and the National Immigration Project
of the National Lawyers Guild, Immigration Law and Crimes (Thomson
Reuters/West); Maria Baldini-Potermin, Immigration Trial Handbook (Thomson
Reuters/West). There are dozens if not hundreds more such books focused on smaller
slices of immigration law (employment-based immigration, family-based
immigration, removal, immigration and crime, asylum, etc.), all directed toward
lawyers.
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I was very demoralized. I started crying because my
hope had been killed by this fraud. We had to pay
$7,000 [to a non-lawyer immigration service provider]
and we had already paid $5,000. We thought that the
faster we paid, the faster they would work on our
papers, but it was not like that.1
Undocumented immigrants seeking to legalize their immigration
status-especially those who are uneducated, unfamiliar with the U.S.
legal system and who lack fluency in English-are uniquely
vulnerable to exploitation by persons offering false hope of securing
visas, work permits, green cards or citizenship, and often charging
thousands of dollars in the process. While there are numerous
established religious or charitable non-profit organizations that provide
services to immigrants, 139 often through the Board of Immigration
Appeals (BIA) program which authorizes the provision of such
services by certain classes of accredited non-lawyers,1 40 the need is too
great and the number of legitimate, effective organizations is too small.
The severe shortage of available, competent attorneys who handle
138

Focus group participant quoted in Dreams and Schemes in Queens, New

York: Immigrant Struggles to Find Work and Get Status in the Face of Consumer
Fraud, a report by NEW IMMIGRANT COMMUNITY EMPOWERMENT (NICE) and the

(CDP) at the URBAN JUSTICE CENTER in New
York City (Oct. 2012), at 12, availableat
http://www.urbanjustice.org/pdf/publications/DreamsandSchemes.pdf
[hereinafter
COMMUNITY DEVELOPMENT PROJECT

Dreams and Schemes in Queens].
39 8 C.F.R. §§ 292.2(e), 1292.2(e). A list of free legal service providers in the
immediate geographic area is provided to each respondent appearing in a removal
proceeding. The lists are also maintained on the EOIR website at
http://www.justice.gov/eoir/probono/states.htm.
140 8 C.F.R. §§ 292.1(a), 1292.1(a). See also Careen Shannon, To License or

Not to License? A Look at Differing Approaches to Policing the Activities of
Nonlawyer Immigration Service Providers, 33 CARDoZO L. REV. 437, 447-456

(2011), for a detailed description of the BIA program that recognizes certain nonprofit organizations and accredits certain non-lawyers to represent immigrants in
Immigration Court, on appeals before the BIA and in immigration applications and
petitions before DHS, and for a critique of the shortcomings of the program. See also
NEW YORK STATE BAR Ass'N, Report of Special Committee on Immigration

Representation,

at

26-38,

available

at

http://www.nysba.org

/AM/Template.cfm?Section=Home&ContentlD=105839&template=/CM/ContentDi
splay.cfm, for recommendations made by the NYSBA to EOIR on how the BIA
recognition and accreditation program could be improved.
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immigration matters, and of qualified BIA-accredited representatives,
has given rise to a market for non-lawyer immigration consultants,
"notarios,"

141

and others who purport to provide immigration

representation. 142 While some are well-meaning, their lack of
knowledge can still do more harm than good; most, however, are
criminal, profit-making enterprises, preying on members within
specific ethnic communities in storefronts that often close up and
disappear once customers begin to catch on to the scam.
The story recounted below is typical:
In 2008, Miguel migrated to the United States from
Ecuador. Along the way, he endured a nine-day boat
ride, crossed a river by forming a human chain, was
picked up and dropped off in the desert by immigration
141 In many Latin American immigrant communities in the United States,
persons calling themselves "notarios" provide services to immigrants including
filling out and submitting applications for immigration status. Unlike notaries public
in the United States, whose services are generally limited to attesting to the
authenticity of documents and the identity of signatories on such documents, notarios
in the legal systems of many Latin American countries are highly esteemed attorneys
with special advanced training and certification. While persons holding themselves
out as notarios are certainly not the only ones who prey on immigrants in this way,
they do appear to constitute the majority of such wrongdoers, if for no other reason
than that people of Latino origin form an increasingly larger percentage (i.e., 16.9%)
of the U.S. population and that someone with the title "notario" will invariably
gamer respect and trust among Latin American immigrants in the United States. See
State
&
County
Quick
Facts: USA,
U.S.
CENSUS
BUREAU,
http://quickfacts.census.gov/qfd/states/00000.html (citing the percentage of Jan. 7,
2014).
142 I have written in detail elsewhere about inadequate and fraudulent
representation of immigrants. See Careen Shannon, Addressing Inadequate
Representation: Regulating Immigration Legal Service Providers: Inadequate
Representation and Notario Fraud,78 FORDHAM L. REV. 577 (2009); Shannon, To
License or Not to License? A Look at Differing Approaches to Policing the Activities
ofNonlawyer Immigration Service Providers,supra note 139. See also, e.g., Anne E.
Langford, Note, What's in a Name?: Notarios in the United States and the
Exploitation of a Vulnerable Latino Immigrant Population, 7 HARV. LATINO L. REV.
115 (2004); Alexandra M. Ashbrook, The Unauthorized Practice of Law in
Immigration: Examining the Propriety of Non-Lawyer Representation, 5 GEO. J.
LEGAL ETHICs 237 (1991); Andrew F. Moore, Fraud, the UnauthorizedPracticeof

Law and Unmet Needs: A Look at State Laws Regulating Immigration Assistants, 19
GEO. IMMIGR. L.J. 1 (2004); Erin Corcoran, Bypassing Civil Gideon: A Legislative
Proposal to Address the Rising Costs and Unmet Legal Needs of Unrepresented
Immigrants, 115 W. VA. L. REV. 643, 657-660 (2012).
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police, and wandered lost for eight days without shoes.
Yet Miguel persevered, believing that life would be
better for him and his family once he entered the United
States. 'Mainly it was the American dream, a better
education for our daughters,' he said.
But even after he arrived in Jackson Heights,
Queens, life was hard, work was difficult to find, and
he owed thousands of dollars to the coyotes who had
assisted his migration. [']Things are not easy here. You
have to pay a lot of money to come and then you have
to work hard to pay off that debt.[']
Hoping to achieve financial stability and reconnect
with his family, Miguel went to an immigration agency
he had heard about on TV and through word of mouth
in the local Ecuadorian community. A woman at the
agency represented herself as a lawyer and told him that
obtaining his [']papers['] would be simple. She took his
documents and charged thousands of dollars in fees.
Two years later, Miguel still had heard nothing and
went to the office to check in. He was told to be patient,
that everything would be fine, but that the process
would speed up if he paid more money. So he did,
paying a total of $7,000-most of his savings. And then,
in summer 2010, he heard on the news that the agency
was being investigated for fraud.143
The organized bar, including the American Bar Association and
the American Immigration Lawyers Association, has spearheaded
initiatives that are focused on publicizing what has come to be known
as notario fraud, and on rooting out the unauthorized practice of
immigration law in general. 144 Various state Attorneys General, as
well as federal agencies including DHS, DOJ and the Federal Trade
Commission, 145 have also focused at least some resources on arresting
Dreams and Schemes in Queens, supra note 138, at 1.
144See AMERICAN BAR ASS'N, FightNotario Fraud,availableat
http://www.americanbar.org/groups/publicservices/immigration/projects initiatives
/fightnotariofraud.html; AMERICAN IMMIGRATION LAWYERS Ass'N, Stop Notario
Fraud., available at http://www.stopnotariofraud.org.
145 See Press Release, U.S. CITIZENSHIP AND IMMIGRATION SERVICES, U.S.
DEP'T OF HOMELAND SEC., National Initiative to Combat Immigration Services
143
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and indicting persons engaging in this type of representation fraud.' 4 6
A number of states also have statutes designed to regulate the activities
of non-lawyer immigration service providers, but most are ineffective
at preventing exploitation of immigrants since they fail to criminalize
activities which cross the line into the practice of law (such as
completing immigration application forms, the very selection of which
requires legal judgment as to the applicant's eligibility for immigration
benefits under a complicated interplay of federal laws, regulations and
policies.) 147
A troubling recent phenomenon is the emergence of a number of
technology start-ups which purport to provide easier access to
immigration services. 148 Some such companies have created websites
that ask users a couple of simple questions, and then respond with a
list of forms and prices for completion. For example, one such website
Scams (June 9, 2011), available at http://www.uscis.gov/pressroom (discussing the
federal government's multi-agency initiative to combat immigration services scams).
146
For just a few recent examples, see, e.g., U.S. CITIZENSHIP AND
National Initiative to Combat Immigration Services Scams
Fact Sheet
(June
9,
2011),
available at
http://www.uscis.gov
/portal/site/uscis/menuitem.5af9bb95919f35e66f614176543f6dla/?vgnextoid=3a983
ffa9157031 OVgnVCM 100000082ca60aRCRD&vgnextchannel=8a2f6d26d 17dfll OV
gnVCM100000471819oaRCRD; Press Release, City of Chicago, Mayor's Press
Office, Mayor Emanuel Announces Results of Sting Operation TargetingFraudulent
Immigration Service Providers(Mar. 8, 2013), availableat
http://www.cityofchicago.org/city/en/depts/mayor/pressroom/press_releases/2013/
march_2013/mayor emanuel announcesresultsofstingoperationtargetingfraudulen.ht
ml; Press Release, Office of State of New York Attorney General Eric T.
Schneiderman, A.G. Schneiderman Issues Alert on Potential Scams as Federal
Immigration Policy Goes into Effect (Aug. 16, 2012), available at
http://www.ag.ny.gov/press-release/ag-schneiderman-issues-alert-potential-scamsfederal-immigration-policy-goes-effect; Joseph Goldstein & Kirk Semple, Law
Firms Are Accused of Aiding Chinese Immigrants' False Asylum Claims, N. Y.
TIMES, Dec. 18, 2012, at A28; but cf Andrea Damewood, Greed Card: Two
Oregonians Found the Perfect Crime: Falsely Promising Vulnerable Immigrants
Documents. Why Are They Not in Prison?, WILLAMETTE WEEK, Nov. 27, 2013,
available at http://www.wweek.com/portland/article-21575-greed-card.html..
147 See my earlier articles on notario fraud and on policing the activities of
non-lawyer immigration service providers, supra note 142, in which I discuss in
detail the laws in New York City and New York State, as well as in several other
jurisdictions.
148 See, e.g., Clearpath: Immigration Simplified, http://www.iclearpath.com;
Immigration Direct, http://www.immigrationdirect.com;
Skip TheLawyer.com,
http://skipthelawyer.com. There are many other such sites, and by naming these I do
not mean to single them out in particular.
IMMIGRATION SERVICES,

198

asks the user to complete two sentences ("I am" and "I want") by
choosing options provided in a drop-down list.149 This author tested
the site by choosing "I am in the US in another immigration status"
and "I want to adjust status to Lawful Permanent Resident."',o This
took me to a page which stated, "Forms 1-485, I-864EZ, 1-693, and G325 are what most people use to adjust status to LPR." m The page
also included a price list for each form, and a sentence which stated,
"[w]e will help you complete them now for just $364.80 plus
applicable government fees." 152 Lost in the promise of simplicity and
low cost are all of the preliminary questions that an experienced
immigration lawyer would ask such a client in an initial consultation,
including but by no means limited to the following: Is the client
currently in the United States in a nonimmigrant visa status that
required the person, upon obtaining her current visa, to declare that she
had no immigrant intent? Does the person have a basis upon which to
adjust status to permanent residence-such as a qualifying family
member, or a U.S. employer? If there is a qualifying family member, is
the person an "immediate relative" (a U.S. citizen parent, spouse or
adult child), such that there is no annual cap on admissions, or is the
family relationship more attenuated so that the beneficiary would
potentially be subject to a wait of many years? Has the family member
already filed a petition on the person's behalf with USCIS, since an
approved petition is required before the foreign national can proceed to
applying for adjustment of status? If it is an employment-based case,
has the employer obtained a labor certification from the U.S.
Department of Labor, and upon approval filed a petition on the
person's behalf with USCIS and received the agency's approval? Only
once both the DOL and USCIS issue their approvals-a process that
could take several months or even years-would the individual be
eligible to apply for adjustment of status. Will the person's
nonimmigrant visa status expire before these approvals are issued? Is
149 See Clearpath: Immigration Simplified, http://www.iclearpath.com. Note
that in the months since I first tested this site, it has been revamped and now uses an
entirely different interface for collecting information. However, my critique of these
types of web-based solutions, no matter how well-intentioned, remains the same:
filing an application for an immigration benefit without counsel from a qualified
immigration attorney (or BIA-accredited non-lawyer under attorney supervision) is a
dangerous enterprise, for all of the reasons I have set out here.
150 Id.
ist Id.
152 Id.
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there even an immigrant visa available, or is the person a native of a
country subject to years of backlogs? Is the person inadmissible to the
United States due to an earlier immigration violation, a health-related
issue, or an arrest or conviction?
These and many, many other complicated factual and legal issues
would need to be fleshed out before a foreign national should even
contemplate applying for adjustment of status to permanent residence.
The notion that all that is needed to obtain lawful immigration status is
to click "get started," answer a few simple questions and then pay to
complete and print out a selection of forms vastly oversimplifies an
extremely complicated process. Moreover, an individual who went
ahead and submitted these forms could potentially land in removal
proceedings simply by virtue of bringing herself to the attention of
immigration authorities in a way that makes clear that she does not
qualify for the immigration benefit for which she applied.
It should not be forgotten, however, that not only are there not
enough attorneys available to meet the demand for immigration
services-thus creating a market for various types of non-lawyer
immigration service providers-but the representation that many
licensed attorneys provide to immigrants is often substandard. In some
cases, "lawyers with little or minimal training and experience in
immigration law are also jeopardizing immigrants' status in the United
States by providing incompetent or inaccurate legal advice."l 53 In other
cases, "knowledgeable lawyers overextend themselves with cases to
such an extent that they are not capable of providing the attention to
detail and time required to prepare the complex immigration
applications for relief before immigration judges." 154 According to
Immigration Judges interviewed as part of the New York Immigrant
Representation Study discussed in Part I.B, supra, "[c]lose to half of
representation in immigration courts was judged to fall below basic
standards of adequacy in terms of overall performance (47%),
preparation of cases (47%), knowledge of the law (44%), and
knowledge of the facts (40%); between 13% and 15% of
representation, in all of these categories, was characterized as 'grossly
inadequate.""' 5 5 In other words, "immigration judges rated nearly half
of the representation before them as marked by various degrees of,
Corcoran, supra note 142, at 660 (citing Richard L. Abel, Practicing
Immigration Law in Feline'sBasement, 84 N.C. L. REV. 1449, 1452-53 (2006)).
I54 Id.
1' NYIRS-Part 1, supra note 72, at 391.
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inter alia, failure to investigate the case, inability to identify defenses
or forms of relief, lack of familiarity with the applicable law or the
factual record, inability to respond to questions about facts or legal
arguments, failure to meet submission deadlines, or failure to appear in
court." 156 There are therefore good arguments to be made for
supplementing so-called civil Gideon efforts at creating judicial or
legislative guarantees of appointed counsel in immigration matters
with efforts to strengthen and expand the BIA program of accrediting
qualified non-lawyers to provide representation to immigrants.1 57 State
bars, and state and federal court disciplinary bodies, are clearly doing
an inadequate job of sanctioning attorneys who provide substandard
representation of immigrants. 5 8
Finally, it should be noted that much (though far from all) of the
fraudulent representation of immigrants involves the submission of
false claims of asylum, either as a defense to removal, or in the form of
an affirmative application submitted to USCIS. 159 The Director of
Human Rights First's Refugee Program summed up the problem well
in an online "Room for Debate" discussion in the New York Times in
2012, but his remarks have wider applicability beyond the problem of
fraudulent asylum applications. He stated that:
The obvious fix to an "asylum industry" that allows con
artists and misguided amateur representatives to prosper
is to lift the bar on court-appointed legal representatives
and give asylum seekers the same rights to legal
representation that criminal suspects enjoy.... [A]
156

Id.
See Corcoran,supra note 142 (arguing that BIA-accredited representatives
are competent advocates--often more effective than attorneys-and proposing
model legislation including the establishment of an Immigrant Victims Fund that
would divert fines collected from persons falsely holding themselves out as attorneys
or BIA-accredited representatives to make grants to non-profit organizations
recognized by the BIA to provide accredited representatives to indigent immigrants
in removal proceedings).
157

'

Id. at 660-661, 671-673.

See, e.g., Goldstein & Semple, supra note 146; Sam Dolnick, Immigrants
May Be Fed False Stories to Bolster Asylum Pleas, N. Y. TIMES, Jul. 11, 2011, at
Al; Michael D. Patrick, Crisis, Challenge and Opportunity in New York Asylum
Cases, NEW YORK LAW JOURNAL (Jan. 17, 2013), availableat
http://www.newyorklawjournal.com/PubArticleNY.jsp?id=1202584649144&Crisis
Challenge and OpportunityinNewYorkAsylumCases&slretum=20130309171
703.
1
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system that in effect promotes bad legal advice not only
does a disservice to refugees, with potentially life-anddeath consequences, but also ends up costing the
government by clogging the system with erroneous
decisions and inefficiencies.... Amending the statutory
prohibition and appropriating more money at a time of
budgetary austerity certainly looks like a hard sell. But
denying indigent asylum seekers court-appointed legal
representation has proved not only to be a false
economy but a shameful taint on American principles
of fundamental fairness and good governance.160
C. Governing Law Already Mandates Access to Counsel in Immigration
Matters

While both the regulations and guidance [providing for
access to counsel] could be significantly improved to
ensure greater access, what is striking is the blatant
disregard for policies that favor allowing more, rather
than less, access to counsel.161
Although there is no right to appointed counsel in removal
proceedings, the right to avail oneself of the privilege of legal
representation in Immigration Court-by a licensed attorney, by a nonlawyer representative who is employed by a recognized non-profit
organization and who has been accredited by the federal Board of
Immigration Appeals, or by several other classes of non-lawyer
representatives (including law students and law graduates under
supervision) 162 -is well-recognized, and embodied in both statute and
regulation.163 The right to representation in administrative proceedings
before one of the DHS' administrative agencies is also set out in the
law. But unlike in Immigration Court, where it is the rare Immigration
Judge who would even dream of refusing to allow a respondent to be
Bill Frelick, Director, Refugee Program, Human Rights First, in Room for
Debate: The Right to Representation, N. Y. TIMES (Jul. 12, 2012), available at
http://www.nytimes.com/roomfordebate/2011/07/12/how-can-the-asylum-system-befixed/asylum-seekers-the-right-to-representation.
161 AIC, Behind Closed Doors, supra note 10, at 4.
162 8 C.F.R. §§ 292.1(a), 1292.1(a).
163 INA § 292, 8 U.S.C. § 1362 (2012); 8 C.F.R.
§ 292.1.
160

202

represented by counsel, 16 the right to representation in administrative
proceedings is frequently prohibited, even when the foreign national
appears before a DHS agency with a lawyer or other representative.
The Administrative Procedure Act (APA) provides that a person
who is "compelled to appear in person before an agency or
representative thereof is entitled to be accompanied, represented, and
advised by counsel or, if permitted by the agency, by other qualified
representative."l65 Given that virtually all appearances before one of
the immigration agencies are "compelled"-whether it is a matter of
being detained for questioning at the port of entry by CBP, being
detained or being placed under supervision in lieu of detention by
ICE, 166 or appearing for a required green card or other interview
before USCIS l 67 -the right to representation pursuant to the APA is
implicated in these situations.
DHS regulations also provide for representation whenever an
"examination" (i.e., the questioning of a noncitizen) is required, and
provides that the person's representative shall be allowed to examine
or cross-examine witnesses, provide evidence, make objections, and

submit briefs.168 They also provide that applicants for asyluml69

or

temporary protected status'70 in particular may have a lawyer or other
representative present during their interviews with USCIS officers.
This is not to suggest that Immigration Judges never abridge immigrants'
right to counsel in Immigration Court. See, e.g., Wade Thomson & Andrew Herink,
164

Appealing Denials of Right to Counsel in Deportation Proceedings:Do Noncitizens

Have to Show Prejudice?, 90 Interpreter Releases 831 (Apr. 8, 2013) (discussing a
circuit split in decisions on appeals contending that Immigration Judges violated
noncitizens' right to counsel in removal proceedings).
16s 5 U.S.C. § 555(b)
(2006).
166 INA § 292, 8 U.S.C. § 1362 (2012); INA §
240(b)(4)(A), 8 U.S.C.§
1229(a)(b)(4)(A) (2012).
16' 8 C.F.R. § 103.2(b)(9) ("An applicant, petitioner, a sponsor, a beneficiary .
may be required to appear for fingerprinting or for an interview.").
16' 8 C.F.R. § 292.5(b) ("Right to representation.Whenever an examination is
provided for in this chapter, the person involved shall have the right to be
represented by an attorney or representative who shall be permitted to examine or
cross-examine such person and witnesses, to introduce evidence, to make objections
which shall be stated succinctly and entered on the record, and to submit briefs.
Provided, that nothing in this paragraph shall be construed to provide any applicant
for admission in either primary or secondary inspection the right to representation,
unless the applicant for admission has become the focus of a criminal investigation
and has been taken into custody.").
169 8 C.F.R. § 208.9.
170 8 C.F.R. § 244.8.
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The law also provides that persons arrested by ICE, with or without a
warrant, are to be "examined" by an appropriate officer-and thus the
right to counsel attaches in these types of situations as well. '' With
regard to inspections by CBP, an applicant for admission to the United
States is not entitled to representation unless he or she "has become the
focus of a criminal investigation and has been taken into custody."l 7 2
However, a person referred to deferred inspection-that is, a person
who is allowed to enter the U.S. but given a date by which he or she
must appear at a CBP office for "further examination" 173-is entitled
to representation. Similarly, a lawful permanent resident returning to
the United States, who is not generally presumed under the law to be
an applicant for admission, is also entitled to counsel.174
Notwithstanding these provisions of law, not to mention the
common sense embodied by a policy that would allow noncitizens to
retain counsel to set out the facts and law relevant to a particular
situation (benefiting both the individual and the examining officer), the
various DHS agencies tend to erect various kinds of barriers against
representation. Indeed, while the agencies' own internal guidance
generally supports the principle of right to counsel, the same agencies'
internal guidance documents also elucidate the extent to which officers
often prevent attorneys from representing their clients' interests, in
some cases literally barring the door against lawyers who appear for
interviews with their clients.
In May 2012, the Legal Action Center of the American
Immigration Council, together with the Center for Immigrants' Rights
at Penn State University's Dickinson School of Law, issued a
groundbreaking report entitled Behind Closed Doors: An Overview of
DHS Restrictions on Access to Counsel. 175 Based on nationwide

surveys gathering information from attorneys about their experiences
INA § 287(a)(2), 8 U.S.C. § 1357(a)(2) (2012) (a noncitizen who is
"arrested shall be taken without unnecessary delay for examination before an officer
of the Service...."); 8 C.F.R. § 287.3(a) ("An alien arrested without a warrant of
arrest under the authority contained in section 287(a)(2) of the Act will be examined
by an officer other than the arresting officer. If no other qualified officer is readily
available and the taking of the alien before another officer would entail unnecessary
delay, the arresting officer, if the conduct of such examination is a part of the duties
assigned to him or her, may examine the alien.").
172 8 C.F.R. § 292.5(b)
1 8 C.F.R. § 235.2.
174 INA § 101(a)(13)(C), 8 U.S.C. § 1 101(a)(13)(C) (2006).
1s AIC, Behind Closed Doors, supra note 10.
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representing clients before the three DHS immigration agencies, and a
Freedom of Information Act (FOIA) request to obtain the agencies'
internal guidance regarding access to counsel, the report found that
"DHS routinely interferes with attorneys' efforts to represent their
clients."l 7 6 Specifically, and depending on the context of the encounter,
"immigration officers completely bar attorney participation, imposed
unwarranted restrictions on access to counsel, and/or strongly
discourage noncitizens from seeking legal representation." 7 7 Of the
three agencies, USCIS has generally been the most amenable to
enabling access to counsel, and shortly before publication of the
above-referenced report, USCIS issued field guidance instructing
USCIS officers to help facilitate attorney participation in interviews.' 7 8
Nonetheless, when DHS failed to respond adequately to the FOIA
request, the American Immigration Council (AIC) sued all three DHS
immigration agencies to compel release of relevant documents. 179 In
March 2013, AIC settled its suit with USCIS, and the agency will turn
over further records relating to its access to counsel policies. 8 0 In the
meantime, however, USCIS released a number of documents revealing
the extent to which many USCIS offices have historically erected
barriers to counsel, and continue to do so, including the following:
* A PowerPoint presentation entitled, USCIS Adjudicator
Interaction with Private Attorneys and Representatives, which

includes "Techniques for Handling Difficult Attorneys,"
"Responses for Common Attorney Objections," and
hypothetical scenarios.
Id. at 6.
Id.
178 See U.S. CITIZENSHIP AND IMMIGRATION SERVICES, Representation
and
Appearances and Interview Techniques; Revisions to Adjudicator's Field Manual
(AFM) Chapters 12 and 15, AFM Update AD 11-42 (May 23, 2012), at 1-4 available
at http://www.uscis.gov/USCIS/Laws/Memoranda/2012/May/AFMs5-23-12.pdf.
179 American Immigration Council v. DHS and CBP, No. 1:11-cv-01972
(D.D.C. Nov. 8, 2011); American Immigration Council v. DHS and USCIS, No.
1:11-cv-01971 (D.D.C. Nov. 8, 2011); American Immigration Council v. ICE, No.
1:12-cv-00856-JEB (D.D.C. May 31, 2012).
180 See Press Release, LEGAL ACTION CENTER, AMERICAN IMMIGRATION
COUNCIL, AIC Settles Lawsuit Against USCIS on Access to Counsel Records (Mar.
23, 2013) (on file with the author.).
181 U.S. CITIZENSHIP AND IMMIGRATION SERVICES, USCIS Adjudicator
Interaction with PrivateAttorneys and Representatives,
http://americanimmigrationcouncil.org/sites/default/files/docs/lac/All%20of/ 20reco
rds%201.pdf.
176
177

205

* Two internal guidance memoranda from the legacy
Immigration and Naturalization Service on the topic of whether
an applicant for refugee status has the right to be represented.
A memo from 1986 concluded that applicants have the right to
counsel, but was superseded by a memo issued in 1992
reaching the opposite conclusion.182
* A 1997 policy memorandum from the legacy Immigration and
Naturalization Service entitled, Role of Consultants in the
Credible Fear Interview (reminding adjudicators that a

consultant may be a paid attorney, pro bono attorney, employee
of a non-governmental organization, or a friend, relative or any
other person of the foreign national's choosing-indicating that
in practice, officers were preventing consultants from
appearing in credible fear interviews.' 8 3
* Policy directives, disseminated via email in 2010 and 2011,
regarding the agency's policy of allowing attorneys to sit next
to their clients and expressing concern that some field offices
were not in compliance. 8 4
These and many other documents'8 make clear that there is still a
culture within USCIS that is hostile to the notion that noncitizens
appearing for interviews or other examinations by USCIS officers
have a right to be accompanied by an attorney (or other qualified
182 IMMIGRATION AND NATURALIZATION SERVICE, Memorandum of Grover
Joseph Rees III, General Counsel, on Representation of an Applicant for Admission
to the United States as a Refugee During an Eligibility Hearing (Nov. 9, 1992),
available at
http://americanimmigrationcouncil.org/sites/default/files/docs/lac/All%200/20reco
rds%202.pdf (citing earlier memorandum dated Jan. 14, 1986).
18 IMMIGRATION AND NATURALIZATION SERVICE, Memorandum of Joseph E.
Langlois, Office of International Affairs, Asylum Division (Nov. 14, 1997),
available at
http://americanimmigrationcouncil.org/sites/default/files/docs/lac/All%20of/ 20reco
rds%2015.pdf.
184 U.S. CITIZENSHIP AND IMMIGRATION SERVICES, E-mails from Donald J.
Monica, Acting Associate Director for Field Operations (Apr. 14, 2011), and Debra
A. Rogers, Associate Director for Field Operations (Mar. 18, 2010), availableat
http://www.legalactioncenter.org/sites/default/files/docs/lac/FOIA%20Response%20
Pages%202-4.pdf.
185See LEGAL ACTION CENTER, AMERICAN IMMIGRATION COUNCIL, Access to
Counsel Before DHS, http://www.legalactioncenter.org/litigation/access-counseldhs#cases (setting out history of AIC's FOIA requests and lawsuits related to access
to counsel before DHS, including links to all documents produced to date).
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representative), and the situation is worse at the other two agencies
(CBP and ICE). As documented in the AIC report, CBP officers often
completely bar access to counsel during inspections, restrict access
even when counsel is permitted, and often actively discourage people
from retaining counsel. 186 Moreover, at least one CBP guidance
memorandum explicitly stated, "Issuing Miranda-type warnings is not
appropriate during [Notice to Appear] processing and may mislead the
alien by giving the false impression that he or she has a right to an
attorney and not make a statement. This hinders CBP's ability to
sustain the government's allegations that the alien is subject to
removal." 8 7 Similarly, ICE officers often completely bar access to
counsel during questioning at ICE field offices, restrict access to
counsel in detention facilities and generally discourage legal
representation in general.
At least one ICE statement communicates
the agency's position that "Right to counsel attaches only for/during
removal proceedings." 189 Disturbingly, in 2011 the Board of
Immigration Appeals agreed with DHS that immigrants arrested
without a warrant need not be advised of their right to counsel until
they are placed in formal removal proceedings. Accordingly, the
practice of using evidence obtained during examinations that occur
prior to advising an individual of his or her right to counsel was upheld
(but this ruling is being appealed).1 9 0
In sum, the complexity of the governing law and the opacity of the
numerous governing agencies and their policies make it extraordinarily
difficult for immigrants to determine how, and whether, to apply to
' AIC, Behind Closed Doors, supra note 10, at 7-9.

Memorandum to Laredo Field Office from U.S. Customs and Border
available
at
http://legalactioncenter.org/sites/default/files/docs
Protection,
/lac/CBPCounsel Production 3.pdf (on 49th page of documents produced in
response to FOIA request from AIC).
188 AIC, Behind ClosedDoors, supra note 10, at 10-13.
18 U.S. IMMIGRATION AND CUSTOMs ENFORCEMENT, talking points for AILA
conference, http://legalactioncenter.org/sites/default/files/447-448.pdf.
190 Matter of E-R-M-F- & A-S-M-, 25 I&N Dec. 580 (BIA 2011). The
respondent has filed a petition for review with the Ninth Circuit. See Miranda
Fuentes v. Holder, No. 11-72641 (9th Cir.). The Legal Action Center, joined by a
number of other organizations, has filed an amicus brief arguing that the BIA has
misinterpreted 8 C.F.R. § 287.3(c). See Press Release, American Immigration
Council, AIC Challenges BIA Decision Denying Miranda-like Warnings to
Immigrants Under Arrest (Apr. 23, 2012), availableat
http://www.americanimmigrationcouncil.org/newsroom/release/aic-challenges-biadecision-denying-miranda-wamings-immigrants-under-arrest.
187
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DHS for immigration benefits. This situation makes immigrants
vulnerable to inadequate or outright fraudulent representation by
unscrupulous lawyers and non-lawyers alike. In an ideal world,
appointed counsel would be available to indigent immigrants
appearing before DHS as well as to those appearing in Immigration
Court. As a practical policy matter, however, the immediate liberty
interest at stake in removal proceedings means that efforts to ensure
that immigrants in removal proceedings are guaranteed counsel must
necessarily take priority. At a minimum, however, institutional barriers
to access to counsel in DHS adjudications should be dismantled, and
there should be adequate government funding made available to
qualified non-profit organizations to represent immigrants before DHS.
III. RECOMMENDATIONS

Often times, the reviewing appellate judge, who is
constrained at the time the case comes before her, is left
with the feeling that if only the immigrant had secured
adequate representation at the outset, the outcome
might have been different.191
Ensuring that legal representation is available to all immigrants in
removal proceedings, as well as to all noncitizens submitting
applications to USCIS for immigration benefits, is critical to the fair
administration of justice, would reduce court backlogs and detention
times, would offer protection from fraud to people applying for lawful
status under any comprehensive immigration reform legislation, and
would likely result in savings both within the immigration system and
elsewhere in society (by reducing burdens on the foster care system,
for example). If Congress enacts immigration reform legislation
providing a path to lawful status for the undocumented, the millions of
potential applicants for such status will be in especially dire need of
competent legal representation lest they fall prey to those who would
readily seek to victimize them.
Accordingly, in addition to engaging in impact litigation that
would push the Supreme Court toward recognizing a right to appointed
counsel in removal proceedings, and exploring models for effective

191 Robert A. Katzmann, The Legal Profession and the Unmet Needs of the
Immigrant Poor, 11 GEO. J. LEGAL ETHICS 3, 10 (2008).

208

non-lawyer representation,1 92 advocates for the rights of immigrants
can act on a number of other fronts to increase immigrants' right to
counsel, both in removal proceedings and in administrative
proceedings before DHS.
A. Enact a Statutory Right to Appointed Counsel
for Indigent Noncitizens in Removal Proceedings

Although unlikely in a time of recession, austerity and political
gridlock, in the interest of justice Congress should amend the
Immigration and Nationality Act to provide for government-appointed
counsel for all indigent immigrants in removal proceedings.
Whether the savings to the federal government, and to society as a
whole, that would result from implementing a right to appointed
counsel would be outweighed by the cost of providing governmentfunded representation in removal proceedings is important to any
effort at lobbying Congress to require appointed counsel, and more
data on costs is needed. Preliminarily, the American Bar Association
has estimated that using a public defender model to provide
representation to all indigent noncitizens nationwide who have a viable
claim for relief from removal would likely cost between approximately
$50 million and $100 million annually. However, the ABA also
assumed these figures are likely to be overstated for a number of
reasons, including the fact that many people in removal proceedings
would not meet the income eligibility requirements for appointed
counsel, or would be represented by attorneys or accredited nonlawyer representatives employed by non-profit organizations.1 9 3 More
importantly, the cost of appointed representation would be offset by
savings to the government in the form of reduced detention costs and
reduced hearing costs associated with the delays that invariably occur
when litigants are proceeding pro se.
See, e.g., Corcoran,supra note 142; Emily A. Unger, Solving Immigration
Consultant Fraud Through Expanded Federal Accreditation, 29 LAW & INEQ. 425
(2011).
192

193
AMERICAN BAR Ass'N, REFORMING THE IMMIGRATION SYSTEM:
PROPOSALS
TO PROMOTE
INDEPENDENCE,
FAIRNESS,
EFFICIENCY,
AND
PROFESSIONALISM IN THE ADJUDICATION OF REMOVAL CASES,
Part 5,

"Representation," at 5-16, availableat
http://www.americanbar.org/content/dam/aba/migrated/Immigration/PublicDocumen
ts/fullreport part5.authcheckdam.pdf (estimating the approximate cost of providing
representation each year at between $52,950,000 and $110,375,000).
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The system proposed by the New York Immigrant Representation
Study, which initially will focus on detained immigrants since that
represents the area of greatest need, could serve as a model. As set out
in the NYIRS report, the system will do the following:
* Function through a universal-representation, institutionalprovider model with screening only for income eligibility.
* Operate through contracts with a small group of
institutional immigration legal service providers who are in
a position to handle the full range of removal cases and
who can capture efficiencies of scale and minimize
administrative complexities.
* Work in cooperation with other key institutional actors,
such as the Department of Homeland Security and the
Executive Office for Immigration Review, to ensure
efficient attorney-client communication, timely access to
critical documents, and coordination of court calendars.
* Provide basic legal support services, such as access to
necessary experts, and translation/interpretation, social
work, mental health assessment, and investigative services.
* Derive funds primarily, or significantly, through a reliable
public funding stream of new resources that does not divert
existing resources.
* Be overseen by a coordinating organization that provides
centralized oversight and project management.194
In fact, a one-year pilot program was launched in New York in
early November 2013.The New York Immigrant Family Unity Project
(NYIFUP), with funding from the New York City Council and
oversight by the Vera Institute of Justice, will allow the organizations
behind the project to send lawyers into the immigrant detention facility
on Varick Street in Manhattan to provide free legal representation to
indigent immigrants facing deportation. The program is also meant to
provide a replicable model for other jurisdictions around the

country.195
194

NYIRS-Part 2, supra note 72, at 2.

See VERA INSTITUTE OF JUSTICE, New York Immigrant Family Unity
Project, http://www.vera.org/project/new-york-immigrant-family-unity-project; Kirk
Semple, New Help for Poor Immigrants Who Are in Custody and Facing
Deportation, N.Y. TIMES, Nov. 6, 2013, at A26. The organizations behind the
NYIFUP include the Center for Popular Democracy, the Northern Manhattan
Coalition for Immigrant Rights, the Kathryn 0. Greenberg Immigration Justice
'
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B. In the Absence of a UniversalRight to Appointed Counsel in Removal
Proceedings,Enact a Right to Appointed Counselfor Particularly
Vulnerable Immigrants

In June 2013, the Senate passed the Border Security, Economic
Opportunity and Immigration Modernization Act of 2013 (S.744). 196
This bipartisan bill, which would have completely overhauled the
current immigration system, included a section aimed at "improving
immigration court efficiency and reducing costs by increasing access
to legal information." 97 Among other things, this section directs the
Attorney General to appoint counsel at government expense to
unaccompanied children, individuals with serious mental disabilities,
and to other "particularly vulnerable" immigrants appearing in
immigration court if appointment of counsel is "necessary to help
ensure fair resolution and efficient adjudication of the proceedings." 9 8
In addition, the bill would empower immigration judges to appoint
counsel at government expense to other persons in removal
proceedings, at his or her discretion.' 9 9 The draft version of the Obama
Administration's own proposed immigration reform bill contained
similar language.2 0 0
It is, of course, impossible to know whether similar provisions will
appear in any final bill brought to a vote in Congress, assuming such a
vote occurs sometime in the near future. House Republicans have
made it clear that the House of Representatives will not vote on S. 744,
and while the House leadership has released a one-page overview of
principles that would guide any immigration reform legislation, as of
this writing there was no indication that such legislation would address

Clinic at Cardozo School of Law, and Make the Road New York. Legal services for
detained immigrants will be provided by attorneys from the Bronx Defenders and
from Brooklyn Defender Services.
196 S. 744, 113th Congress (2013), available at http://www.gpo.gov/fdsys
/pkg/BILLS-ll 3s744es/pdf/BILLS-113s744es.pdf
'9' S. 744, Sec. 3502.
198 S. 744, Sec. 3502(c).
9 S. 744, Sec. 3502(b)(1)(D)
200 White House draft bill, Title I, Sec. 158, Increasing Access
to Legal
Services, and Sec.

available
56.pdf.

at

162, Provisions Governing Mentally Incompetent Aliens,

http://media.miamiherald.com/smedia/2013/02/18/19/40/1jjxul.So.
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the representation issues.201 However, the fact that both the Senate and
the Executive Branch included such language in their immigration
reform plans shows the extent to which the crisis in immigration
representation has been understood at the highest level of government.
In the meantime, the Executive Branch has gone ahead and taken the
first steps in helping to provide representation to at least some
vulnerable immigrants. On April 22, 2013, ICE issued instructions to
its field offices to identify mentally incompetent noncitizens in
immigration detention and provide that information to the immigration
court. 02 Also on April 22, 2013, the Department of Justice issued a
memorandum to all immigration judges requiring competency
hearings in cases where the record indicates that an individual may
have a serious mental disorder or condition that would prevent the
person from representing him- or herself in a removal proceeding. If a
person is found to be mentally incompetent, and if the person does not
at that point otherwise have legal representation, EOIR will make a
qualified legal representative available to represent the person in all
future bond proceedings or detained removal proceedings. 2 03 Note,
however, that a "qualified representative" need not necessarily be a
lawyer, but could be a non-lawyer accredited by EOIR to represent
individuals in immigration matters.
Ideally, Immigration Judges would be required to provide counsel
to all children and all persons judged mentally incompetent who
appear in Immigration Court. Note, too, that at least one federal court
has held that federal law requires government-funded representation
by a qualified representative for mentally incompetent persons in
immigration bond hearings and removal proceedings (though such
See "Standards for Immigration Reform," issued by Rep. John Boehner
(R-Oh.), Speaker of the House, on Jan. 28, 2014, available at
http://www.speaker.gov/sites/speaker.house.gov/files/Immigration-Standards.pdf.
202
Memorandum from John Morton, Director, U.S. Immigration and
Customs Enforcement, dated Apr. 22, 2013, "Civil Immigration Detention: Guidance
for New Identification and Information-Sharing Procedures Related to
Unrepresented Detainees With Serious Mental Disorders or Conditions," availableat
http://www.ice.gov/doclib/detention-reformi/pdf/ 11063.1 current id and infoshar
ingdetainess mental disorders.pdf.
203 Memorandum to All Immigration Judges from U.S. Department of Justice,
Executive Office for Immigration Review, Office of the Chief Immigration Judge,
dated Apr. 23, 2013, "Nationwide Policy to Provide Enhanced Procedural
Protections to Unrepresented Detained Aliens with Serious Mental Disorders or
Conditions," available at http://nwirp.org/Documents/ImpactLitigation/EOIR
Directive04-22-2013.pdf.
201
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representation need not be provided by an attorney).
The
government policy announced on April 22, 2013 extends the order in
that case (which only covers the states of Arizona, California and
Washington) and implements it nationwide.
C. Implement a Regulatory Guaranteeto Access to Counsel
in All Immigration-RelatedEncounters with DHS

As discussed in Part II, supra, U.S. immigrations laws and policies
are so complex that even seemingly straightforward applications for
immigration benefits present many pitfalls, and the wise noncitizen
would not attempt to navigate the immigration system without legal
representation. Moreover, lack of adequate representation makes
immigrants vulnerable to fraudulent representation by criminals.
Existing law supports the right to be represented in immigration
examinations before DHS officers, and agency policy mostly (but not
entirely) supports access to counsel. Deplorably, many barriers exist,
including practices at various DHS offices that serve to restrict or
prohibit lawyers from representing their clients. This could be fixed
through regulation, by amending 8 C.F.R. § 292.1 to make clear that a
person is entitled to representation by any of the persons listed in the
subsequent sections (i.e., an attorney, or any of the classes of nonlawyers set out in that section, such as BIA-accredited representatives,
law students and law graduates under supervision, and others), and that
participation by such representatives shall not be abridged.
8 C.F.R. § 292.1(a) should thus be amended as follows: "A person
entitled to
Emn may has the right to be represented by any of
the following... [.]" (New language is in italics.) A new § 292.1(f)
would read as follows: "No employee of the Department of Homeland
Security may limit, bar or otherwise prohibit a person's representative
from providing representation during any interview or examination."

Franco-Gonzales v. Holder, 828 F. Supp. 2d 1133 (C.D. Cal., 2011). The
judge issued a permanent injunction on April 23, 2013. Franco-Gonzales v. Holder,
No. CV 10-02211 (DTBx), (C.D. Cal., Apr. 23, 2013), available at
https://www.aclu.org/files/assets/partialjudgment andjermanent injunction.pdf.
See Franco-Gonzales v. Holder, 767 F. Supp. 2d 1034 (C.D. Cal., 2010) (providing a
more detailed discussion of the appointment of counsel issue).
204
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D. Provide Fundingfor Non-Profits to Help With Legalization
Applications and Repeal Ban on Use ofLSC Funding to Represent
Undocumented Immigrants

As Chief Judge Robert A. Katzmann of the U.S. Court of Appeals
for the Second Circuit has remarked, "If there is comprehensive
immigration legislation, the imperative of having an expanded pool of
quality counsel will be greater because virtually every person eligible
for relief will need legal assistance." 205 Proceeding with a
comprehensive immigration reform bill that provides a path to legal
status for an estimated 11 million undocumented immigrants without
ensuring that legal representation is available to applicants is an
invitation to chaos in the application process and exploitation of the
immigrant population by unscrupulous lawyers, notarios, and others
who will inevitably come out of the woodwork. Accordingly, any
comprehensive immigration reform legislation that includes a program
to legalize millions of undocumented immigrants should include
appropriations to fund non-profit organizations to help legalization
applicants. More generally, there should be funding available for nonprofits to provide legal representation to undocumented indigent
immigrants involved not only in removal proceedings but also in
connection with affirmative applications for immigration benefits.
Section 215 of the White House's draft bill would have authorized
the Secretary of the Department of Homeland Security to award grants
to eligible public or private non-profit organizations to develop and
implement programs to assist eligible applicants to complete
applications and petitions for the "Lawful Prospective Immigrant"
program that the President's bill would have created, as well as for
persons applying for adjustment of status to permanent residence and
for citizenship. Appropriations for the grants would come from penalty
fees that applicants would be required to pay in addition to processing
fees. 2 06 The Senate incorporated these suggestions into its final bill.2 07
Robert A. Katzmann, You Shall Love the Stranger: Meeting the Legal
Needs oflmmigrants, The Jethro Lecture, held at Central Synagogue, New York, NY
on Feb. 1, 2013,
http://www.americanbar.org/content/dam/aba/administrative/immigration/katzmanni
mmlecturefebl3.authcheckdam.pdf.
206 White House draft bill, Title II, Sec. 215, GrantProgram to Assist Eligible
Applicants,http://media.miamiherald.com/smedia/2013/02/18/19/57/2CfDr. So.56.pdf
205
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If these provisions were to make it into enacted legislation, it would
help applicants for lawful status under any new legalization program to
navigate the complex procedural and documentary requirements
involved in seeking lawful status.
Legal services organizations that receive federal funding are
currently prohibited from providing legal advice or representation to
undocumented immigrants. 208 Repealing this prohibition, and
increasing funding to the Legal Services Corporation, would go a long
way toward ensuring justice and fairness as undocumented immigrants
seek relief from removal, seek legal status under new immigration
legislation, or apply affirmatively for immigration benefits. As one
expert has observed, "It makes sense to try to increase ...
representation by building on a national infrastructure with established
expertise in poverty law and a commitment to low-income persons."
209
It would also help deter exploitation of immigrants by
unscrupulous lawyers as well as by so-called notarios and other nonlawyers.
Another funding stream could be created by adapting the model
used by the Internal Revenue Service (IRS) to fund Low Income
Taxpayer Clinics (LITCs).2"o LITCs receive partial funding from the
IRS to represent income-eligible clients before the IRS or in court on
audits or tax collection disputes. Eligible clients must generally have
incomes that do not exceed 250 percent of the poverty guidelines as
established by the U.S. Department of Health and Human Services.211
LITCs may be tax-exempt non-profit organizations under Section
501(a) of the Internal Revenue Code, or clinical programs at
accredited law, business, or accounting schools. Each year, the IRS
S. 744, Sec. 2106, Grant Program to Assist Eligible Applicants, and Sec.
2537, InitialEntry, Adjustment, and Citizenship Assistance GrantProgram.
207

Omnibus Consol. Rescissions & Appropriations Act of 1996, Pub. L. No.
104-134, § 504(a)(18), 110 Stat. 1321, 1321-56 (1996); 45 C.F.R §§ 1626.3,
1626.4(a).
209 Kerwin, supra note 84, at 5.
210 See 26 U.S.C. § 7526 (1998) (authorizing the IRS to make federal
matching grants of up to $6 million per year (or more if otherwise provided by
specific appropriation) for the development, expansion, or continuation of qualified
low income taxpayer clinics).
211 See U.S. DEP'T OF HEALTH AND HUMAN SERVICES, OFFICE OF THE
208

ASSISTANT SECRETARY FOR PLANNING AND EVALUATION,

Poverty Guidelines,

Research, and Measurement, http://aspe.hhs.gov/poverty/index.cfm (HHS issues
updated poverty guidelines each year that are used to determine eligibility for
various federal programs, including low income taxpayer clinics.).
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provides matching grants of up to $100,000 per year to qualifying
organizations to develop, expand, or maintain LITCs. 21 In 2012, the
IRS awarded nearly $10 million in grants to 156 grantees located in all
50 states, the District of Columbia, and Puerto Rico.213 LITCs were
established in 1998 to ensure fairness and integrity in the tax system.
As the IRS puts it,
When low-income taxpayers have access to free or low
cost tax advocacy, either in the context of a controversy
with the IRS or as part of an educational program, an
important public policy is served. Such access helps
ensure that all taxpayers obtain fair results within the
tax system, and that tax administration becomes
responsive to the needs of low-income taxpayers as
well as more affluent ones. Assisting and
educating... taxpayers about their tax reporting and
payment obligations also enhances compliance, an
obvious benefit to society.2 1 4
The Department of Homeland Security would do well to recognize the
similar benefits to society of ensuring access to free or low cost
representation in immigration matters.
E. Expand EOIR's Legal OrientationProgram
It has already been demonstrated that detention and hearing costs
are reduced when detained immigrants participate in EOIR's Legal
Orientation Program.215 The "Know Your Rights" presentations and
other outreach initiatives are no substitute for individual representation
by a qualified immigration lawyer. Nonetheless, in the absence of a

212

Id.

213 See INTERNAL REVENUE SERVICE, 2012 Low Income Taxpayer Clinics,

http://www.irs.gov/pub/newsroom/organizations receivinglitc_grants for the_201
2_cycle.pdf (Each year, the IRS issues Publication 4134, Low Income Taxpayer
Clinic List, setting out the organizations receiving federal funding for the calendar
year.).
214 See INTERNAL REVENUE SERVICE, OFFICE OF THE TAXPAYER ADVOCATE,
Low Income Taxpayer Clinics Program Report (Feb. 2013), at 2, available at
http://www.irs.gov/pub/irs-pdf/p5066.pdf.
215 See supra notes 92-97 and accompanying
text.
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right to appointed counsel, the Legal Orientation Program should be
expanded to all facilities nationwide where immigrants are detained.2 16
F. Create a National ImmigrantJustice Corps

Finally, as Congress discusses enacting comprehensive
immigration reform, Chief Judge Robert A. Katzmann of the Second
Circuit 2 17 has called for the creation of a national immigrant justice
corps that would recruit and train young lawyers, pair them up with
more experienced senior or retired lawyers, and deploy lawyers to
serve two-year stints to work with community-based organizations
around the country who provide services to immigrants. 218 Building
upon the model proposed in the New York Immigrant Representation
Study,2 19 the national immigrant justice corps would resemble public
service programs like AmeriCorps VISTA and the Peace Corps, and
would both help undocumented immigrants apply for lawful status,
and provide jobs for young lawyers at a time when it is particularly
difficult to find employment, especially in the non-profit sector. 220
The first concrete step in building such a program was taken in
January 2014, when the Robin Hood Foundation announced the launch
of the Immigrant Justice Corps, calling it "the first fellowship program
in the country dedicated to providing immigrants with the high-quality
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HUMAN RIGHTS FIRST,

How to Repair the U.S. Asylum and Refugee
Resettlement Systems: Blueprintfor the Next Administration (Dec. 2012), at 12,
http://www.humanrightsfirst.org/wp-content/uploads/pdf/asylum _blueprint.pdf.
217 Chief Judge Katzmann has made it his mission to help increase the
availability and adequacy of legal representation for immigrants. In 2008, he
launched a Study Group on Immigrant Representation (drawn principally from law
firms, non-profit organizations, immigration groups, bar associations, law schools,
and federal, state, and local governments), which has focused on increasing pro bono
activity, improving mechanisms of legal service delivery, and rooting out inadequate
representation and fraud. See, e.g. Robert A. Katzmann, The Marden Lecture: The
Legal Profession and the Unmet Needs of the Immigrant Poor, 21 GEO J. LEGAL
ETHICS 3 (2008).
218 Kirk Semple, Judge Proposes a National Lawyer Corps to Help
Immigrants, N. Y.TIMES (Mar. 19, 2013), available at
http://cityroom.blogs.nytimes.com/2013/03/19/judge-proposes-a-national-lawyerscorps-to-help-immigrants/.
219 NYIRS-Part 2, supra note 72.
220 See also Noferi, supra note 7, at 124-125 (proposing a national Immigrant
Detention Defender Corps to provide representation to detained immigrants).

217

legal services they deserve and too often don't receive."221 The pilot
project will initially operate in New York City, and will seek
additional funding to expand nationally. As with the New York
Immigrant Family Unity Project, the IJC will start small but hopes to
"offer a model that can be scaled nationwide as a powerful strategy to
reduce poverty and improve access to justice for millions of new
Americans and aspiring citizens. 2 2 2
CONCLUSION

The complexity of the laws, regulations and policies governing
immigration, the drastic consequences that face individuals with valid
claims who have no ability to present or document those claims, the
multiplicity of responsible government agencies involved in
administrative decisions, and the many existing barriers to
representation make guaranteeing access to counsel in both removal
proceedings and in DHS adjudications both necessary and just.
Though more empirical research on the costs to society of the
immigration representation crisis is sorely needed, it also seems selfevident that the backlogs in Immigration Courts-and therefore the
costs associated with those backlogs, including the cost of detentionwould be reduced if respondents were able quickly and reliably to
secure counsel to present their claims. As of December 31, 2013, there
was a backlog of a total of 357,167 cases in Immigration Courts
around the country.223 In addition, unclosed cases currently in the
backlog have already been waiting an average of about 570 days (more
than 1.5 years), and typically will wait considerably longer before they
are resolved. 2 2 4 While it is difficult to pin down the precise costs
221

See Press Release, ROBIN HOOD FOUNDATION, Immigrant Justice Corps,

Jan. 20, 2014, available at http://www.robinhood.org/news/immigrant-justice-corps.
See also Immigrant Justice Corps website at
http://justicecorps.org/; Kirk Semple, Seeking Better Help for Immigrants, N.Y.
TIMES, Jan. 28, 2014, at A19.
222 Immigrant Justice Corps website, http://justicecorps.org/our-story/.
223 TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE (TRAC), Backlog
of

Pending Cases in Immigration Courts as ofDecember 2013, Figure 1, available at
http://trac.syr.edu/phptools/immigration/court backlog/apprepbacklog.php..
224 TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE (TRAC), Average

Time Pending Cases Have Been Waiting in Immigration Courts as of December
2013,
Figure
1,
available
at
http://trac.syr.edu/phptools/immigration
/court backlog/apprep backlogavgdays.php.
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associated with detention, delayed hearings, and the safety net
programs upon which family members rely when a family's primary
breadwinner is detained or deported, it seems clear that dismissing the
viability of government-appointed counsel on grounds of cost is a false
economy.
The system as it exists violates basic human rights norms. As
Judge Paul Grussendorf, a former immigration judge, said in testimony
before the Senate Judiciary Committee in March 2013,
It is not in conformity with American values to detain someone in
a remote facility, often in the desert, separated from their family,
from medical care providers, under circumstances where it's
virtually impossible for someone, especially from a different
culture, different language, to be able to obtain counsel.2 2 5
The crisis in immigration representation is real, and so long as the
Supreme Court insists that indigent immigrants do not deserve
government-appointed counsel because the removal system is civil,
there is little hope for reform unless Congress steps in. Expecting
justice for all in America should not be a pipe dream.
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